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Mr. President and Gentlemen: 


As the Chief Justice of the United States has been pleased to 
refer to my former connection with the Bar of this State and 
city, 1 beg to say that I still claim, with pride, membership 
there, and trust that the claim will be allowed. Although I re- 
mained in this city but a few years, swept away by the current 
which set, in 1849, for the Eldorado of the West, dreaming that 
Imight perhaps in some way aid in laying the foundations of that 
great commonwealth, which every one saw was to arise on the 
Pacific, I carried with me, and still retain, pleasant recollections 
of the learned Bar of that period, and of its great lawyers, to 
whom I looked up with admiration, George Wood, George Grif- 
fin, Daniel Lord, Francis B. Cutting, Benjamin F. Butler, John 
Duer, Charles O’Conor, James B. einai James T. Brady and 
others — names never spoken of throughout our land without 
profound respect. In my subsequent life, in the varied expe- 


1 Address of Mr. Justice Field, of the Supreme Court of the United States, 
at the Centennial celebration of the organization of the Federal Judiciary, at 
New York, Feb. 4, 1890. Mr. Justice Field had been designated by the court to 
make, in behalf of the court, a response to the various addresses included in 
the programme (24 Am. Law Rev. 132). He was introduced by the Chief 
Justice in a few well chosen remarks. 
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riences with which it has been marked, and with the extended 
acquaintance I have had with the legal profession, I have always 
regarded them as among the ablest and most learned of great 
advocates. 

The Chief Justice in behalf of himself and his associates has 
expressed in fitting terms their high appreciation of the courtesy 
extended to them by the Bar Association of the State of New 
York, the remembrance of which they will carry through life. 
He has also expressed the pleasure which they have felt, in com- 
mon with all here present, in listening to the addresses made 
upon the organization of the Supreme Court, and its place in 
the constitutional system of the United States, and upon the 
lives and careers of the Justices who, by their expositions of the 
constitution and their maintenance of its principles, have shed 
luster upon that tribunal. But far beyond these eloquent dis- 
courses, and beyond the power of expression in words, is the 
eulogium presented by this vast assembly, — composed of great 
lawyers, eminent judges, and men distinguished in different de- 
partments of life for their honorable public services, — gathered 
from all parts of our country, to celebrate the centennial anni- 
versary of the court’s organization and to listen to the story of 
its labors during the hundred years of its existence, — an assem- 
bly presided over by one who has held the high office of Presi- 
dent of the United States. 

In every age and with every people there have been celebra- 
tions for triumphs in war —for battles won on land and on 
sea —and for triumphs of peace, such as the opening of new 
avenues of commerce, the discovery of new fields of industry 
and prosperity, the construction of stately temples and monu- 
ments, or grand edifices for the arts and sciences, and for the 
still nobler institutions of charity. 

But never until now has there been in any country a celebra- 
tion like this, to commemorate the establishment of a judicial 
tribunal as a co-ordinate and permanent branch of its govern- 
ment. The unobtrusive labors of such a department, the sim- 
plicity of its proceedings, unaccompanied by pomp or retinue, 
and the small number of persons composing it, have caused it to 
escape rather than to attract popular attention and applause. 
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This celebration had its inspiration in a profound reverence 
for the constitution of the United States as the sure and only 
means of preserving the Union, with its inestimable blessings, 
and the conviction that this tribunal has materially contributed 
to its just appreciation and to a ready obedience to its authority. 
For that constitution the deepest reverence may well be enter- 
tained. Its adoption was essential to that dual government, by 
which alone free institutions can be maintained in a country so 
widely extended as ours, embracing every variety of climate, | 
furnishing different products, supporting different industries, 
and having in different sections people of different habits and 
pursuits, and in many cases of different religious faiths. 

Of this complex government — of its origin and operation — 
I may be pardoned if I say a few words, before speaking of its 
judicial department and of the peculiar functions which distin- 
guish it from the judicial departments of all other countries, and 
before speaking of the necessity of legislation, that its tribunal 
of last resort may be as useful in the future as we believe it has 
been in the past. 

Experience has shown that in a country of great territorial ex- 
tent and varied interests, peace and lasting prosperity can exist 
with a civilized people only when local affairs are controlled by 
local authority, and at the same time there are lodged in the 
general government of the country such sovereign powers as will 
enable it to regulate the intercourse of its people with foreign 
nations, and between the several communities, protect them in 
all their rights in such intercourse, defend the country against in- 
vasion and domestic violence, and maintain the supremacy of 
the laws throughout its whole domain. This principle the 
framers of the constitution acted upon in establishing the gov- 
ernment of the Union, by leaving unimpaired the power of the 
States to control all matters of local interest, and creating a new 
government of sovereign powers for matters of general and 
national concern. They thus succeeded in reconciling local self- 
government — or home-rule, as it is termed — with the exercise 
of national sovereignty for national purposes. Under this dual 
government each State may pursue the policy best suited to its 
people and resources, though unlike that of another State. And 
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yet there can be no violent conflicts so long as the central govern- 
ment exercises its rightful power and secures them against 
foreign invasion and internal violence, and extends to the citizens 
of each State protection in the others. The adaptation of this 
form of government for a far more extended territory than that 
existing at its adoption has been demonstrated by the addition to 
the Union of new States with interests and resources in many 
respects essentially different from those of the original States, 
but which from experience of its benefits and their instinctive 
yearning for nationality, have formed a like attachment to the 
constitution. 

The prosperity which has followed this distribution of govern- 
mental powers not only attests the wisdom of the framers of the 
constitution, but transcends even their highest expectations. In 
the history of no people—ancient or modern — has anything 
been known at all comparable with the progress of the country 
since that time in the development of its resources, in the addi- 
tion to its material wealth, in its application of science to works 
of public utility, in the increase of its population, and in the 
general contentment and happiness of its people. The predic- 
tions of the most enthusiastic as to its growth and prosperity 
never equaled the stupendous reality. 

The constitution of the United States, which, in ordaining this 
complex government, has been productive of such vast results, 
was the outgrowth of institutions and doctrines inherited from 
our ancestors and applied under the new conditions of our 
country. A distinguished English statesman has designated it 
as the most wonderful product struck off at a given time by the 
brain and purpose of man; but this designation is only true as 
to the character of the instrument. Though it received definite 
form from the labors of the Convention of 1787, it was, in its 
division of governmental powers into three departments, and in 
its guarantees of private rights, the product of centuries of ex- 
perience in the government of England. It had its roots deep 
in the past, as all enduring institutions have. The colonists 
brought with them the great principles of civil liberty, which had 
been established there after many a conflict with the Crown, and 
which were proclaimed in Magna Charta and in the Declaration 
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of Rights. Our country was in this respect the heir of all the 
ages. Not a blow was struck for liberty in the Old World that 

did not wake an echo in the forests of the New. Every vantage 

ound gained there on its behalf was courageously and stub- 

bornly held here. Thus liberty, with all its priceless blessings, 

passed from country to country, from hemisphere to hemi- 

sphere and from generation to generation. Claiming this in- 

heritance, the Continental Congress, assembled in 1774 to pro- 

vide measures to resist the encroachments of the British Crown, 

declared that the inhabitants of the colonies were entitled, ‘* by 

the immutable laws of nature, the principles of the English con- 

stitution and their several charters, to all the rights, privileges 
and immunities of free and natural-born subjects within the realm 
of England.’? And when a subsequent Congress, in 1776, de- 
clared the independence of the colonies, it proclaimed that the 
rights of man to life, to liberty and to the pursuit of happiness — 
having then risen to a just appreciation of their true source — 
were held by him, not as a boon from king or parliament, or as 
the grant of any charter, but as the endowment of his Creator, 
and that to secure these rights — not to grant them — govern- 
ments are instituted among men, deriving their just powers from 
the consent of the governed. The different communities, which, 
by the separation from the mother country, had ceased to be col- 
onies and had become States, when framing new constitutions 
to conform to their new conditions, inserted guaranties for the 
protection of these rights, with other provisions required for 
the government of free commonwealths. 

It was foreseen, however, by members of the Continental 
Congress and by thoughtful patriots throughout the country, 
that when the independence of the colonies was recognized by 
the mother country, as sooner or later it must be, they would be 
at once surrounded by difficulties and dangers, threatening their 
peace and even their existence as independent communities. It 
was plain to them that without some common protecting power, 
disputes from conflicting interests and rivalries, incident to all 
neighboring States, would arise between them, which would in- 
evitably lead to armed conflicts and invite the interference of 
foreign powers, ending in their conquest and subjection; and 
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that all that was gained by the experience of centuries and by 
the revolution on behalf of the rights of man and free govern- 
ment would be lost. 

To provide against these apprehended dangers, a federation 
or league between the States was proposed as a measure of com- 
mon defense and protection. Articlesof Confederation were ac- 
cordingly framed and submitted to the legislatures of the States, 
and finally adopted in 1781. 

But, as we all know, these articles provided no mode of car- 
rying into effect the measures of the Confederation, or even the 
treaties made by it. They established no tribunal to construe 
its enactments and enforce their provisions. Its power was 
simply that of recommendation to -the States, its framers ap- 
pearing to have believed that the States had only to know what 
was necessary, in the judgment of Congress, for the general 
welfare, to provide adequate means for its accomplishment. A 
government which could only enforce its enactments upon the 
approval of thirteen distinct sovereignties necessarily contained 
within itself the seeds of its dissolution: it could not give the 
general protection needed. Having no power to exact obedi- 
ence or to punish for disobedience to its advisory ordinances, its 
recommendations were disregarded not only by States but by 
individuals. 

But though the government of the Confederation failed to 
accomplish the purpose of its creation, its experience was of in- 
estimable value ; it made clear to the whole country what was 
essential in a general government in order to give the needed 
security and protection, and thus prepared the way for the adop- 

tion of the constitution of the United States. So, out of the 
necessities of the times, to preserve whatever of freedom had 
been gained in the past, — gained after years of bitter expe- 
rience, both in the mother country and in our own, — and to se- 
cure its full fruition in the future, that instrument was framed 
and adopted. By it the great defects of the Confederation were 
avoided, and a government created with ample powers to give 
to the States and to all their inhabitants the needed security — 
a government taking exclusive charge of our foreign relations, 
representing the people of all the States in that respect as one 
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nation, with power to declare war, make peace, negotiate treaties 
and form alliances, and at the same time securing a republican 
government to each State and freedom of intercourse between 
the States, equality of privileges and immunities to citizens of 
each State in the several States, uniformity of commercial regu- 
lations, a common currency, a standard of weights and measures, 
one postal system, and such other matters as concerned all the 
States and their people. 

By the union of the States, which had its origin in the neces- 
sities of the war of the revolution, which was declared in the 
Articles of Confederation to be perpetual, but which was ren- 
dered perfect only under the constitution, the political body 
known as the United States was created and took its place in 
the family of nations. With that union the States became, in 
their relations to foreign countries and their citizens or subjects, 
one nation, and their people became one people, with a govern- 
ment designed to be perpetual. A dissolution of the Union 
would, indeed, remit the States to their original position of sep- 
arate communities, and the United States ceasing to be a political 
body would pass from the family of nations. But such a possi- 
bility was never considered by the framers of the constitution ; no 
provisions are found within it contemplating such a result. As 
aptly stated by Chief Justice Chase, ‘* the constitution in all its 
provisions looks to an indestructible Union composed of inde- 
structible States.’? Its government was clothed with the means 
to give effect to all its measures, which none have been able dur- 
ing the century of its existence successfully to resist. In the 
late civil war its strength was subjected to the severest test. But 
notwithstanding the immense forces wielded by the Confederate 
. States, the extent of territory they controlled, and the vast 
numbers which recognized their authority, the government of 
the Union never for one hour renounced its claim to supreme 
authority over the whole country, and to the allegiance of every 
citizen thereof. And when the contest ended —a contest which 
was the most tremendous and awful civil war known in history, — 
though made resplendent with unprecedented acts of heroic 
courage on both sides, —the armies of the Confederate States 
were scattered, and their whole government overthrown. Whilst 
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the fiery courage and martial spirit of their people extorted our 
admiration, — we are all of the same warrior race, —their at- 
tempts to break the Union only disclosed the immovable solidity 
of its foundations and the massive strength of itssuperstructure. 
It was the dashof the tempestuous waves against the eternal rock. 
And, now, in all its wide domain, in respect to every right se- 
cured by the constitution, no citizen of the republic is beyond 
its power or so humble as to be beneath its protection. We can 
now confidently look forward to the time when the country will 
embrace hundreds of millions of people, and are justified in be- 
lieving that the States will be united then, as now, by kindred 
sentiments, and common pride in the greatness and the glory 
of the country. We havean abiding faith that when we shall have 
surpassed —as we are destined to do—in the vastness of our 
empire, as in the civilization and wealth of our people, ancient 
Rome in her greatest days, we shall continue to be, for all na- 
tional purposes, as now, one nation, one people, one power. 

The crowning defect in the government under the Articles of 
Confederation was the absence of any judicial power; it had no 
tribunal to expound and enforce its laws. 

In no one particular was the difference between that govern- 
ment and the one which superseded it more marked than in its 
Judicial Department. The constitution declares not only in 
what courts the judicial power of the United States shall be 
vested, but to what subjects it shall extend. It is vested in one 
Supreme Court and in such inferior courts as Congress may from 
time to time ordain and establish, and it extends not only to all 
cases affecting ambassadors, other public ministers and consuls ; 
to all cases of admiralty and maritime jurisdiction; to contro- 
versies to which the United States shall be a party; to contro- . 
versies between two or more States; between a State and citizens 
of another State; between citizens of different States; between 
citizens of the same State claiming lands under grants of differ- 
ent States; and between a State, or the citizens thereof, and 
foreign States, citizens or subjects; but also to all cases in law 
and equity arising under the constitution, the laws of the United 
States and treaties made under their authority. Cases are con- 
sidered as arising under the constitution, laws and treaties of the 
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United States, whenever any question respecting that constitu- 
tion and those laws or treaties is presented in such form that the 
judicial power can act upon it — that is to say, when a right or 
claim is asserted for the maintenance of which a construction of 
that constitution, or of a law or a treaty of the United States, 
is required. 

No government is suited to a free people where a judicial de- 
partment does not exist with power to decide all judicial ques- 
tions arising upon its constitution and laws. 

The Judicial Department established under the constitution is 
thus co-extensive; it reaches to every judicial question which 
arises under the constitution, treaties, and laws of the United 
States. It has devolved upon it, when such a question arises, 
beyond the ordinary functions of a judicial department under a 
single, as distinguished from a dual, government, the duty of 
determining whether the delegation of powers to Congress on the 
one hand, or the reservation of powers to the States on the 
other, is passed by either, and thus of preventing jarring con- 
flicts. And in two particulars it is distinguished from the judi- 
cial department of any other country; one, in that it can summon 
before it the States of the Union, and adjust controversies be- 
tween them, going even to the extent of determining disputes as 
to their boundaries, rights of soil and jurisdiction; the other, in 
that it can determine the validity or invalidity of an act of Con- 
gress or of the States, when the validity of either is assailed in 
litigation before it. 

Controversies between different States of the world respecting 
their boundaries, rights of soil, and jurisdiction have been the 
fruitful source of irritation between their people, and not unfre- 
quently of bloody conflicts. The history of many of the princi- 
palities of Germany in the fifteenth century is a history of 
desolating wars over disputed boundaries. The license, disorders 
and crimes usually attendant upon border warfare were the cause 
of wide-spread misery, until the establishment under Maximilian 
of an imperial chamber for the settlement of such controversies, . 
which brqught out of chaos order and tranquillity in the German 
Empire. 

Between the States in this country, under the Articles of Con- 
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federation, there were also numerous conflicts as to boundaries 
and consequent rights of soil and jurisdiction. They existed 
between Pennsylvania and Virginia, between Massachusetts 
and New Hampshire; and between Virginia and New 
Jersey. By the judicial article of the constitution all such 
controversies are withdrawn from the arbitrament of war to the 
arbitrament of law. Thus, for the first time in the history of 
the world is the spectacle presented of a provision embodied in 
the fundamental law of a country, that controversies between 
States — still clothed, for purposes of internal government, with 
the powers of independent communities — shall be submitted to 
the peaceful and orderly modes of judicial procedure for settle- 
ment —controversies which Lord Chancellor Hardwicke in the 
case of Penn v. Lord Baltimore, said were worthy the judicature 
of a Roman senate rather than of a single judge. 

The practical application of the power of the Supreme Court 
in this particular has been fruitful of happy results. In 1837, 
it settled a disputed boundary between Rhode Island and Massa- 
chusetts; in 1849, it brought to an adjustment the disputed line 
between Missouri and Iowa; and, in 1870, it settled the contro- 
versy between Virginia and West Virginia as to jurisdiction 
over two counties within the asserted boundaries of the latter. 
Certainly no provision of the constitution can be mentioned 
more honorable to the country or more expressive of its Chris- 
tian civilization, than the one which provides that controversies 
of this character shall be thus peacefully settled. In determin- 
ing them, the court is surrounded by no imperial guard; 
by no bands of janissaries; it has with it only the moral judg- 
ment and the invisible power of the people. Should the 
necessity arise, that invisible power would soon develop into a 
visible and irresistible force. 

The power of the court to pass upon the conformity with the 
constitution of an act of Congress, or of a State, and thus to de- 
clare its validity or invalidity, or limit its application, follows 
from the nature of the constitution itself, as the supreme law of 
the land,— the separation of the three departments of govern- 
ment into legislative, executive and judicial,—the order of the 
constitution, each independent in its sphere, and the specific 
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restraints upon the exercise of legislative powers contained in 
that instrument. In all other countries, except perhaps Canada 
under the government of the Dominion, the judgment of the 
legislature as to the compatibility of a law passed by it with 
the constitution of the country has been considered as superior 
to the judgment of the courts. But under the constitution 
of the United States, the Supreme Court is independent of 
other departments in all judicial matters, and the compatibility 
between the constitution and a statute, whether of Congress or 
of a State, is a judicial and not a political question, and there- 
fore is to be determined by the court whenever a litigant asserts 
aright or claim under the disputed act for judicial decision. 

This power of that court is sometimes characterized by foreign 
writers and jurists as a unique provision of a disturbing and 
dangerous character, tending to defeat the popular will as ex- 
pressed by the legislature. In thus characterizing it they look 
at the power as one that may be exercised by way of supervision 
over the general legislation of Congress, determining the validity 
of an enactment in advance of its being contested. But a decla- 
ration of the unconstitutionality of an act of Congress or of the 
States cannot be made in that way by the Judicial Department. 
The unconstitutionality of an act cannot be pronounced except as 
required for the determination of contested litigation. No such 
authority as supposed would be tolerated in this country. It 
would make the Supreme Court a third house of Congress, and 
its conclusions would be subject to all the infirmities of general 
legislation. 

The limitations upon legislative power, arising from the nature 
of the constitution and its specific restraints in favor of private 
rights, cannot be disregarded without conceding that the legisla- 
ture can change at will the form of our government from one of 
limited to one of unlimited powers. Whenever, therefore, any 
court, called upon to construe an enactment of Congress or of a 
State, the validity of which is assailed, finds its provisions in- 
consistent with the constitution, it must give effect to the latter, 
because it is the fundamental law of the whole people, and, as 
such, superior to any law of Congress or any law of a State. 
Otherwise the limitations up@p legislative power expressed in the 
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constitution or implied by it must be considered as vain attempts 
to control a power which is in its nature uncontrollable. 

This unique power, as it is termed, is therefore not only nota 
disturbing or dangerous force, but is a necessary consequence of 
our form of government. Its exercise is necessary to keep the 
administration of the government, both of the United States and 
of the States, in all their branches, within the limits assigned 
to them by the constitution of the United States, and thus secure 
justice to the people against the unrestrained legislative will of 
either — the reign of law against the sway of arbitrary power. 

As to the decisions of the Supreme Court respecting the con- 
stitutionality of acts of Congress or of the States, they have, as 
a general rule, been recognized as furthering the great purposes 
of the constitution;—as where in Gibbons v. Ogden, the 
court declared the freedom of the navigable waters of New York 
to all vessels, against a claim of an exclusive right to navigate 
them by steam vessels under a grant of the State to particular 
individuals; —or where, asin Dartmouth College v. Woodward, 
the court enforced the prohibition of the constitution against the 
impairment by the legislation of a State of the obligation of a 
contract, declaring void an act of New Hampshire which altered 
the charter of the college in essential particulars, and holding 
that the charter granted to the trustees of the college was a con- 
tract within the meaning of the constitution and protected by 
it; and that the college was a private charitable institution not 
under the control of the legislature ; — or where, as in Brown v. 
Maryland, the court declared that commerce with foreign nations 
could not, under a law of the State, be burdened with a tax upon 
goods imported, before they were broken in bulk, though the tax 
was imposed in the form of a license to sell; — or where, as in 

Weston v. Charleston, the court declared that the bonds and 
securities of the United States could not be subjected to taxation 
by the States, and thus the credit of the United States im- 
paired ; —or where, as in McCulloch v. Maryland and Osborn v. 
Bank of the United States, the court denied the authority of the 
States, by taxation or otherwise, to impede, burden, or in any 
manner control the means or measures adopted by the govern- 
ment for the execution of its powers;—or where, as in Hall v. 
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De Cuir; The Wabash Railway Co. v. Illinois; The Phila- 
delphia and Southern Steamship Co. v. Pennsylvania, and other 
cases determined in the last quarter of a century, the court has 
removed barriers to interstate and foreign commerce interposed 
by State legislation. 

And so in the great majority of cases in which the validity of 
an act of Congress or of a State has been called in question, its 
decisions have been in the same direction, to uphold and carry 
out the provisions of the constitution. In some instances the 
court, in the exercise of its powers in this respect, may have 
made mistakes. The judges would be more than human if this 
were not so. They have never claimed infallibility ; they have 
often differed among themselves. All they have ever asserted is, 
that they have striventothe utmost of their abilities to be right, 
and to perform the functions with which they are clothed, to the 
advancement of justice and the good of the country. 

In respect to their liability to err in their conclusions this 
may be said—that in addition to the desire which must be as- 
cribed to them to be just—the conditions under which they 
perform their duties, the publicity of their proceedings, the dis- 
cussions before them, and the public attention which is drawn to 
all decisions of general interest, tend to prevent any grave de- 
parture from the purposes of the constitution. And, further, 
there is this corrective of error in every such departure; it will 
not fit harmoniously with other rulings; it will collide with them, 
and thus compel explanations and qualifications until the error 
is eliminated. Like all other error it is bound to die; truth 
alone is immortal, and in the end will assert its rightful su- 
premacy. 

And now, with its history in the century past, what is needed, 
that the Supreme Court of the United States should sustain its 
character and be as useful in the century to come? I answer, 
as a matter of the first consideration, —that it should not be 
overborne with work, and by that I mean it should have some 
relief from the immense burden now cast upon it. This can 
only be done by legislative action, and in determining what 
measures shall be adopted for that purpose Congress will un- 
doubtedly receive with favor suggestions from the Bar Associa- 
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tions of the country. The Justices already do all in their power, 

for each one examines every case and passes his individual judg- 
ment upon it. No case in the Supreme Court is ever referred to 
any one Justice, or to several of the Justices, to decide and 
report to the others. Every suitor, however humble, is entitled 
to and receives the judgment of every Justice upon his case. 

In considering this matter it must be borne in mind that, in 
addition to the great increase in the number of admiralty and 
maritime cases, from the enlarged commerce on the seas, and on 
the navigable waters of the United States, and in the number of 
patent cases from the multitude of inventions brought forth by 
the genius of our people, calling for judicial determination, even 
to the extent of occupying a large portion of the time of the 
court, many causes, which did not exist upon its organization or 
during the first quarter of the century, have added enormously to 
its business. Thus by the new agencies of steam and electricity 
in the movement of machinery and transmission of intelligence, 
creating railways and steamboats, telegraphs and telephones, and 
adding almost without number to establishments for the manu- 
facture of fabrics, transactions are carried on to an infinitely 
greater extent than before between different States, leading to 
innumerable controversies between their citizens, which have 
found their way to that tribunal for decision. More than one- 
half of the business before it for years has arisen from such 
controversies. 

The facility with which corporations can now be formed has 
also increased its business far beyond what it was in the early 
part of the century. Nearly all enterprises requiring for their 
successful prosecution large investment of capital are conducted 
by corporations. They, in fact, embrace every branch of indus- 
try, and the wealth that they hold in the United States equals in 
value four-fifths of the entire property of the country. They 
carry on business with the citizens of every State as well as with 
foreign nations, and the litigation arising out of their transac- 
tions is enormous, giving rise to every possible question to which 
the jurisdiction of the Federal courts extends. 

The numerous grants of the public domain, embracing hun- 
dreds of millions of acres, in aid of the construction of railways; 
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also for common schools, for public buildings and institutions of 
learning, have produced a great variety of questions of much 
intricacy and difficulty. The discovery of mines of the precious 
metals, in our new possessions on the Pacific coast, and the 
modes adopted for their development, have added many more. 
The legislation required by the exigencies of the civil war, and 
following it, and the constitutional amendments which were de- 
signed to give farther security to personal rights, have brought 
before the court questions of the greatest interest and importance, 
calling for the most earnest and laborious consideration. In- 
deed, the cases which have come before this court, springing 
from causes which did not exist during the first quarter of the 
century, exceed, in the magnitude of the property interests in- 
volved, and in the importance of the public questions presented, 
all cases brought within the same period before any court of 
Christendom. 

Whilst the constitutional amendments have not changed the 
structure of our dual form of government, but are additions to 
the previous amendments, and are to be considered in connection 
with them and the original constitution as one instrument, they 
have removed from existence an institution which was felt by 
wise statesmen to be inconsistent with the great declarations of 
right upon which our government is founded; and they have 
vastly enlarged the subjects of Federal jurisdiction. The amend- 
ment declaring that neither slavery nor involuntary servitude, 
except as a punishment for crime, shall exist in the United 
States or any place subject to their jurisdiction, not only has 
done away with the slavery of the black man, as it then existed, 
but interdicts forever the slavery of any man, and not only 
slavery, but involuntary servitude —that is, serfage, vassalage, 
villeinage, peonage, and all other forms of compulsory service 
for the mere benefit or pleasure of others. As has often been 
said, it was intended to make every one born in this country a 
free man and to give him a right to pursue the ordinary voca- 
tions of life without other restraint than such as affects all 
others, and to enjoy equally with them the fruits of his labor. 
The right to labor as he may think proper without injury to 
others is an element of that freedom which is his birthright. 


q 


366 24 AMERICAN LAW REVIEW. 


The amendment, declaring that no State shall make or enforce 
any law which shall abridge the privileges or immunities of 
citizens of the United States, nor deprive any person of life, 
liberty or property without due process of law, nor deny to any 
person within its jurisdiction the equal protection of the laws, 
has proclaimed that equality before the law shall forever be the 
governing rule of all the States of the Union which every per- 
son however humble may invoke for his protection. In enfore- 
ing these provisions, or considering the laws adopted for their 
enforcement, or laws which are supposed to be in conflict with 
them, difficult and far-reaching questions are presented at every 
term for decision. 

Up tothe middle of the present. century the calendar of the 
court did not average 140 cases a term, and never amounted at 
any one term to 300 cases; the calendar of the present term 
exceeds 1,500. In view of the condition of the court, —its 
crowded docket, — the multitude of questions constantly brought 
before it of the greatest and most extended influence — surely it 
has a right to call upon the country to give it assistance and re- 
lief. Something must be done in that direction and should be 
done speedily to prevent the delays to suitors now existing. To 
delay justice is as pernicious as .to deny it. One of the most 
precious articles of Magna Charta was that in which the King 
declared that he would not deny or delay to any man justice or 
right. And assuredly what the barons of England wrung from 
their monarch, the people of the United States will not refuse 
to any suitor for justice in their tribunals. 

Furthermore, I hardly need say, that, to retain the respect 
and confidence conceded in the past, the court, whilst cautiously 
abstaining from assuming powers granted by the constitution 
to other departments of the government, must unhesitatingly 
and to the best of its ability enforce, as heretofore, not only all 
the limitations of the constitution upon the Federal and State 
governments, but also all the guarantees it contains of the pri- 
vate rights of the citizen, both of person and of property. As 
population and wealth increase — as the inequalities in the con- 
ditions of men become more and more marked and disturbing — 
as the enormous aggregation of wealth possessed by some cor- 
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porations excites uneasiness lest their power should become dom- 
inating in the legislation of the country, and thus encroach upon 
the rights or crush out the business of individuals of small 
means —as population in some quarters presses upon the means 
of subsistence, and angry menaces against order find vent in 
loud denunciations — it becomes more and more the imperative 
duty of the court to enforce with a firm hand every guarantee 
of the constitution. Every decision weakening their restraining 
power is a blow to the peace of society and to its progress and 
improvement. It should never be forgotten that protection to 
property and persons cannot be separated. Where property is 
insecure the rights of persons are unsafe. Protection to the one 
goes with protection to the other; and there can be neither 
prosperity nor progress where either is uncertain. 

That the Justices of the Supreme Court must possess the 
ability and learning required by the duties of their office, and a 
character for purity and integrity beyond reproach, need not be 
said. But it is not sufficient for the performance of his judicial 
duty that a judge should act honestly in all that he does. He 
must be ready to act in all cases presented for his judicial deter- 
mination with absolute fearlessness. Timidity, hesitation and 
cowardice in any public officer excite and deserve only contempt, 
but infinitely more in a judge than in any other, because he is 
appointed to discharge a public trust of the most sacred charac- 
ter. To decide against his conviction of the law or judgment as 
to the evidence, whether moved by prejudice or passion, or the 
clamor of the crowd, is to assent to a robbery as infamous in 
morals and as deserving of punishment as that of the highway- 
man or the burglar; and to hesitate or refuse to act when duty 
calls is hardly less the subject of just reproach. If he is in- 
fluenced by apprehensions that his character will be attacked, or 
his motives impugned, or that his judgment will be attributed to 
the influence of particular classes, cliques or associations, rather 
than to his own convictions of the law, he will fail lamentably in 
his high office. : 

To the intelligent and learned Bar of the country the judges 
must look for their most effective and substantial support. Its 
members appreciate more than any other class the difficulties and 
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labors and responsibilities of the judicial office; and whilst the 
most severe and unsparing of critics, they are in the end the 
most just in their judgments. If they entertain for the judges 
respect and confidence; if they accord to them learning, in- 
tegrity and courage; the general public will not be slow in ac- 
cepting their appreciation as the true estimate of the judges’ 
character. Sustained by this professional and public confidence, 
the Supreme Court may hope to still further strengthen the 
hearts of all in love, admiration and reverence for the constitu- 
tion of the United States, the noblest inheritance ever possessed 
by a free people. 
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THE DUTY OF JUDGES AS CONSTITUTIONAL 
ADVISERS. 


An important question of constitutional law arose, last year, 
in Massachusetts, concerning the duty of the justices of the Su- 
preme Judicial Court to answer questions propounded to them, 
under the constitution, by the House of Representatives, upon 
the construction of certain statutes relating to compuisory edu- 
cation. Several propositions to amend these statutes were pend- ¢ 
ing before the legislature.’ 

The constitution enjoins upon * legislatures and magistrates ’”’ 
the special duty ‘* to cherish the interests of literature and the 
sciences, and all the seminaries of them, especially the Univers- 
ity at Cambridge, public schools and grammar schools in 
towns.”’? 

In 1851, Chief Justice Shaw spoke of ‘‘ the system of public 
instruction * * * maintained at great expense, cherished 
with the most anxious solicitude, and affecting the dearest social 
and political interests of the State.’’ ® 

The Massachusetts House of Representatives referred the 
following to the justices of the Supreme Court: — 


Hovse or Representatives, April 19, 1889. 


Ordered, That the opinion of the justices of the Supreme Judicial 
Court be required upon the following important questions of law, 


1 An unusual interest was mani- 
fested at the hearings before the joint 
committee on education. The ques- 
tions involved were generally dis- 
cussed in the press and pulpit, and 
they attracted wide-spread attention 
amoung the people outside of the 
State. 

2 Mass. Const., ch. 5, sec. 2. In 
colonial times special attention was 
given to education as early as 1642. 


See Ancient Laws & Charters, pp. 73, - 
74, 245, 372 and 420 (State ed. 1814); 
Plymouth Colony Laws, pp. 143, 167, 
172 and 300 (State ed. 1836). In 1677 
the Plymouth general court made a 
declaration substantially similar to 
that contained in the Mass. Constitu- 
tion of 1780. Jbid., p. 185. 

3’ Sherman v. Charlestown, 8 Cush. 
164. 
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namely: 1. What is the meaning of the words, ‘or if such child has 
been otherwise furnished for a like period of time with the means of 
education,’’ as they are used in section one of chapter forty-seven of 
the Public Statutes, and especially, are the words quoted to be con- 
strued to mean that such education shall include the branches required 
to be taught in the public schools by section one of chapter forty-four 
of the Public Statutes, and chapter three hundred and thirty-two of 
the Acts of the year eighteen hundred and eighty-five. 2. Is the in- 
struction given in a private day school, not approved by the school 
committee of a city or town in which a person resides who has under 
his control a child between the ages of eight and fourteen years, ‘* the 
means of education’’ within the meaning of section one of said chap- 
ter forty-seven? 3. Do the words, ‘‘ when the teaching therein is in 
the English language,’’ as they occur in. section two of said chapter 
forty-seven, mean that all the teaching in such school shall be in the 
English language, or only the teaching in such branches as are required 
by law?! 


The justices declined to give their opinion on the ground that 
the House could only require the same ** upon important ques- 


tions of law and upon solemn occasions,’’ and that the present 
instance is ** not an unusual exigency and does not create or 
present a solemn occasion within the fair meaning of the con- 
stitution.’’? Upon the receipt of that answer, it was referred 
to the Committee .on the Judiciary, who made a _ written report 
thereon, in which they reviewed the precedents bearing upon the 


1 Mass. House Doc. (1889), Nos. committee * * * or if such child 
436, 468, 507. See also Answer of has been otherwise furnished for a 


Justices, 148 Mass. 623-4. 

The material parts of the Mass. Pub. 
St., c. 47, §§ 1, 2, referred to, read as 
follows, viz.: Sec. 1. Every person 
having under his control a child be- 
tween the ages of eight and fourteen 
years shall annually cause such child 
to attend for at least twenty weeks 
some public day school * * * the 
person offending shall forfeit * * * 
not exceeding twenty dollars * * * 
but * * * if such child has at- 
tended for a like period of time a pri- 
vate day school approved by the school 


like period of time with the means of 
education * * * such penalty shall 
not be incurred, 

Sec. 2. For the purposes of the pre- 
ceding section school committees shall 
approve a private school only when the 
teaching therein is in the English 
language, and when they are satisfied 
that such teaching equals in thorough- 
ness and efficiency the teaching in the 
public schools. * * * 

2 Answer of Justices, 148 Mass. 623, 
627. 
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subject. They recommended the adoption of a resolve affirming 
the authority of the House to propound the questions under the 
constitution and their report was adopted.' They concluded 
their report by saying ‘* that this House was justified in regard- 
ing the questions relating to the statute which provides for the 
education of the future citizens of the Commonwealth as impor- 
tant questions of law; that when it was confronted with the duty 
of considering the propriety of changing this law, a proper oc- 
casion arose, if it so decided, for it to require the opinion of the 
justices upon points of doubtful construction, within the fair 
meaning of the words themselves of the constitution, and as 
they have been interpreted by the justices in past times, and as 
they are illustrated by the practice of the government from 
which we have received, and the Commonwealth to which we 
have given our laws.’’? 

Before discussing the grounds taken by the judges in their 
reply; and in order to have a clear understanding of the questions 
involved, it becomes necessary to examine the subject historic- 
ally. For, ‘it is only by thus tracing the stream of history to 
its source that we can understand * * * why the chancellor 
presides in the English House of Lords, or whence that assembly 
derives the right to summon the judges and require their opin- 


1 Mass. House Doc. (1889), No. 468. 
Ibid., No. 507 (containing the questions, 
reply of the justices and the report of 
the Committee on the Judiciary). 

On May 17th, 1889, the following res- 
olution was adopted in the House by 
a vote of 168 yeas to 8 nays: 

Wuereas, On the nineteenth day of 
April last, this house of Representa- 
tives ordered that the opinion of the 
Justices of the Supreme Judicial 
Court be required upon certain im- 
portant questions of law relating to 
the construction of certain statutes 
providing for the education of chil- 
drén in the Commonwealth; and 

Wuereas, On the fourth day of 
May instant, said justices sent a re- 
ply to this House, not answering said 


questions, but denying the constitu- 
tional authority of this House to re- 
quire their opinions upon the same; 
now, therefore, be it 

Resolved, That the House of Repre- 
sentatives does not acquiesce in the con- 
clusion of the justices as to the limita- 
tion of the authority of the House 
to require the opinions of the justices; 
and affirms the authority of the House, 
under the constitution, to require their 
opinions upon said questions. 

See Mass. House Journal (1889), p. 
824; and Answer of Justices, 148 Mass., 
p. 627, n. In 1808 the same House 
affirmed its prerogatives. See Coffin 
v. Coffin, 4 Mass. 9, 10. 

2 Mass. House Doc., No. 468 (1889)> 
p. 8; Ibid., No. 507, p. 14. 
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ions, or to sit without them, although principally composed of 
laymen, as the tribunal of last resort for the determination of 
technical and recondite legal questions.’’! It is a well recog- 
nized rule of construction that a constitution must be read in the 
light of history, so that we may stand in the place of those 
who framed it.? 

The practical construction given for many years to constitu- 
tional provisions from the earliest time attach to them a mean- 
ing which cannot be disregarded on the ground that contempo- 
renea expositio optima et fortissima est inlege.* The authors of 
the American constitutions requiring judges to give extra-judicial 
opinions to the other departments ‘‘ evidently had in view the 
usage of the English constitution by which the king, as well as 
the House of Lords, whether acting in their judicial or in their 
legislative capacity, had the right to demand the opinions of 
the twelve judges of England.’’* And following the English 
custom, the Massachusetts constitutional convention, in 1780, 
‘* voted that the secretary be directed to signify to the judges of 
the superior court in writing, the request of this convention that 
they would give their attendance, this evening, as matters of im- 
portance are to be acted on.’’® 

The judges formerly sat in the House of Lords as temporal 
assistants. The House of Lords ‘ have a right to be attended, 
and constantly are, by the judges of the Court of King’s Bench 


1 1 Hare’s Const. Law, pp. 161, 
530, 531. 

2 Opinion of Justices, 6 Me., p. 424; 
Id., p. 444; United States v. Union 


Laird, 1 Cranch, 299; M’Calloch ». 
Maryland, 4 Wheaton, 361; Cooley 
v. Wardens Port, 12 How. 299; Rhode 
Island v. Massachusetts, 12 Pet. 657; 


Pacific R. Rv, 91 U. S. (1 Otto) 79; 
King v. Missouri, 107 U. S. 221, 229; 
Nun v. Illinois, 99 U. S. 113; Slaughter 
House Cases, 18 Wall. 37, 102; Ex 
parte Wells, 18 How. 307. 

8 Wharton’s Legal Maxims, p. 41 
(London, 1865); Cohens v. Virginia, 
6 Wheaton, 418 (C. J. Marshall); 
Benton’s Veto Power, 34-5 (Boston, 
1888) ; Cobb v. Kingman, 15 Mass. 197; 
Howell v. State, 71 Ga. 224; Cooley’s 
Const. Lim. 67 (5th ed.); Stuart v. 


In re Realty Voters, 14 R. I. 645-8; 
Opinion of Justices, 6 Me. 561; Opin- 
ion of Justices, 126 Mass. 594. 

4 Opinion of Justices, 126 Mass, 561. 
See McNaughten’s Case 10Cl. & F. 
199. 

5 Journal of the Convention 1779-80 
(Mass.), p. 142 (ed. 1832). The Su- 
perior Court of Judicature was then 
the highest court. 


6 4 Coke’s Inst., p. 4 (London ed. 
1670). 
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and Common Pleas,’’ says Blackstone.!_ The same practice pre- 
vailed in this country during colonial times.? It was only after 
a long series of conflicts between the king and the judges that 
the independence of the judiciary was finally recognized in En- 
gland.’ 

The leadin& men among the American colonists, those, indeed, 
who took a prominent part in framing the present constitution of 
Massachusetts, which was adopted in 1780, were strongly in 
favor of the independence of the judges. The dependence of 


the colonial judges upon the crown was one of the causes of 
complaint against the metropolis. John Adams, ex-president of 
the United States, who drafted the constitution of Massachu- 
setts# had a controversy in 1773 with General Brattle on the 
question whether the colonial judges held their commission 
durante bene placito, or quamdiu bene se gesserint.’ He refers 


1 1 Cooley’s Blackstone, *168. 

2 Ancient Laws and Charters 
(Mass.), pp. 9, 88, 106 (State ed. 
1814); 1 Hutchinson’s Hist. Mass., 
pp. 396, 397; Mass. Colonial Laws, 
pp. 34, 35 (Boston ed. 1877, reprint 
from ed. 1672); Plymouth Colony 
Laws, adopted in 1650, p. 92 (State 
ed. 1836). In 1793 Washington re- 
ferred some questions of law to the 
judges of the U. S. Supreme Court, 
but they refused to answer. See 10 
Spark’s Washington, 359-542. And 
also ‘‘ Legal Effects of Opinions by 
Judges,’’ by Prof. J. B. Thayer, Bos- 
ton, 1885. 

31 Hare’s Const. Law, 159, 162 e¢ 
seq.; Hallam’s Const. Hist. 245-6-9, 
277-8, 736 (London ed. 1870). 

On one occasion Lord Coke re- 
peated to King James the words of 
Bracton, quod rex non debet esse sub 
homine, sed sub Deo et lege. See 12 
Reports, 164. Onanother occasion the 
same king upbraided Lord Coke be- 
cause he had refused to obey his or- 
ders in not delaying to enter judgment 
as requested; he asked him if he 


would obey the King’s orders in the 
future. Lord Coke made the simple 
but sublime answer: ‘‘ When that case 
happens, I shall do that which shall 
be fit for a judge to do.” See Hare’s 
Const. L., pp. 164, 5. Hallam’s 
Const. Hist. 248-9. 

4 See Journal Mass. Conv. 1820, 
note p. vii and p. 10 (Boston ed. 1853) ; 
Parsons’ Life of Chief Justice Parsons, 
p. 48; 1 Adams’ Life and Works of 
John Adams, p. 288 (ed. 1856) ; Samuel 
Adams (who was the orator, while 
John Adams was the jurist, of the con- 
vention) held substantially the same 
ideas. See 3 Samuel Adams’ Life and 
Works, p. 80, et seq. 

5 He claimed that the judges held 
during the king’s pleasure and that 
**it made them entirely dependent on 
the crown for bread as well as for 
office;’?> 3 John Adams’ Life and 
Works, pp. 513 e¢ seg. The king had 
forbidden the judges to receive any 
compensation from the colonial legis- 
lature. They were paid by the crown. 
Ibia. 
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to this controversy in his Diary: ‘** These papers accordingly 

contributed to spread correct opinions concerning the impor- 
tance of the independence of the judges to liberty and safety, 
and enabled the convention of Massachusetts in 1779, to adopt 
them in the constitution of the Commonwealth. * * * 

«The principles developed in these papers have been gener- 
ally, indeed, almost universally, prevalent among the people of 
America from that time.’’! 

In introducing into the constitution a clause requiring the 
judges to advise the other departments, it must not then have 
been the intention of the authors of that instrument to interfere 
with the independence of the judiciary. We find in the constitu- 
tion of most States an express provision which declares that the 
three co-ordinate branches of government (the executive, the 
legislative, and the judicial) shall be independent of each other. 
And where it is not so provided a distribution of powers is so 
defined that it is tantamount to an express provision to that 
effect.? 

In seven States, however, the judges are required to give opin- 
ions to the other departments under the constitution. It never 
was meant that such requirement should conflict with the princi- 
ple of the absolute separation of the three co-ordinate powers, if 
properly construed. When their opinions are requested under 
the constitution, the judges become the constitutional advisers of 
the other departments ; and their opinions have not the binding 
force of adjudications, like decisions given by them in the regular 
course of judicial proceeding. 


In other words, they do not give 
their opinion as a court, but they act individually, as official 
advisers, in the same manner as the judges in England become 
the King’s counsel or advisers, in matters of law, when called 
upon to assist the King or the House of Lords.* 

In Massachusetts, the judges said: ‘* In giving such opinions, 


12 John Adams’ Life and Works, 576; 23 Am. Law Rev., p. 783 (Sept.- 

pp. 316, 7. The next year, John Oct. No., 1889). 

Adams drew articles of impeachment 31 Cooley’s Blackstone, *229; 1 

against Chief Justice Oliver. Jbid., Coke’s Imst. 110. See the valuable 

p. 328, et seq. pamphlet of Prof. J. B. Thayer, ‘* Legal 
2 Opinion of Justices, 56 N. H.,p. Effect of Opinions of Judges,’’ Boston, 

1885. 
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the justices do not act as a court, but as the constitutional 
advisers of the other departments of the government.’’! The 
duty of advising the other departments must of necessity be an 
onerous one, and present many unpleasant features, in throwing 
upon the judges the burden of passing upon questions very often 
without the aid of contending counsel. Still, it is one of the re- 
sponsible duties imposed upon them virtute offcii, and for the 
purpose of giving increased strength to the government in a 
given emergency. In such a case the public officers exercising 
the power of the executive and legislative branches of the gov- 
ernment are aided and enlightened by the wisdom and learning 
of able and impartial jurists. By acting in harmony, under a 
common advice entitled to respect and confidence, a greater uni- 
formity of construction prevails among the several departments 
and throughout the State; future conflicts and various forms 
of injustice may be avoided. The departments remain dis- 
tinct, and the judges do not give their opinions unless they are 
requested so to do.? During the late war many questions were 
settled in this way with reference to the right to vote outside of 


the State ; the granting of moneys, either as bounties or by way 
of re-imbursement or rewards; the right to tax money in na- 
tional banks.* And before the war the fugitive slave laws were 


construed in extra-judicial opinions.‘ In Massachusetts, when the 
constitution was amended, and new courts were created, in 1855, 
the judges were requested to give opinions which were of great 
value in the orderly and expeditious administration of justice.® 

The State of Massachusetts was the first in point of time to 
adopt a provision requiring the judges to give advisory opinions 


1 Opinion of Justices, 126 Mass. 566; 


Opinion of Justices, 60 N. H. 585. In 
Colorado it is claimed that the judges 
act as a court (Re Senate Resol., 21 
Pac. Rep. 479.) This may be doubted 
in view of the history and practical 
construction of the provision. See 
article by Prof. Thayer in the Nation, 
N. Y., Dec. 12, 1889, pp. 476-7. 

2 Opinion of Justices, 56 N. H. 574, 
576-7; Answer to Senate, 51 Mo. 588. 


Opinionof Justices, 52 Me. 595; 
53 Me. 587-594; 69 Me. 585; Opinion 
of Justices, 44 N. H. 633; Jd., 45 N. H. 
593, 595: Id., 53 N. H. 634-6; Opinion 
of Judges, 37 Vt. 665. In other States 
the same questions were passed upon 
judicially. 

4 Opinion of Justices, 44 Me. 505, 
and 46 Me. 561. 
5 Opinion of Justices, 3 Gray, 601. 
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to the other departments. The other States which have a similar 
clause in their constitutions have followed her in this respect, 
The first State constitution framed for Massachusetts was re- 
jected in 1778. It did not contain any provision authorizing the 
governor or the legislature to refer questions to the judges.! 
The original draft of the Massachusetts constitution of 1780, as 
reported to the convention, contained the following provisions, 
chapter III., sec. 2: Nojusticeof the Superior Court of Judi- 
cature, Court of Assize and General Delivery, shall have a seat in 
the Senate or House of Representatives.’’ Sec. III.: ‘The 
Senate nevertheless, as well as the governor and council, shall have 
authority to require the opinions of the judges upon important 
questions of law, and upon solemn occasions.’’? The convention, 
however, rejected thetwo sections cited and adopted, instead, the — 
present provision. ‘* Each branchof the legislature, as well as the 
governor and council, shall have authority to require the opinions 
of the justices of the Supreme Judicial Court upon important 
questions of law, and upon solemn occasions.’’ ® 

The constitution of New Hampshire, which was adopted in 
1784 and amended in 1792, contains a provision in the exact 
words of the constitution of Massachusetts.‘ 

The constitution of Maine, which was adopted in 1820, pro- 
vides: They (the judges of the Supreme Judicial Court) shall 
be obliged to give their opinion upon important questions of 
law, and upon solemn occasions, when required by the gover- 
nor, council, Senate or House of Representatives.® 


1 Journalof the Convention 1779-80, 
pp. 225 et seq. It was defeated mainly 
because it did not contain a bill of 
rights and for other objections set out 
in Essex Result,’”? a pamphlet writ- 
ten by Chief Justice Parsons. See 
** Essex Result,” pp. 4 & 15. Same 
matter contained in Life of Parsons, p. 
48. No reference is made in ‘‘ Essex 
Result’? to the want of the clause in 
question. 

2 Journal of Convention 1779-80, p. 
211 (ed. 1832); 4 J. Adams Life and 
Works, pp. 255, 263. 


3 Journal of the Convention 1779-80, 
p. 242; Mass. Const., c. 3, art. 2. 

4 N. H. Const., part 2, art. 74. The 
term superior court is used indiscrimi- 
nately in the constitution, with that of 
the Supreme Court. See opinion of 
Justices, 53 N. H. 634 n. New Hamp- 
shire was a part of Massachusetts from 
1641 to 1679-80 (Belknap’s Hist. N. H. 
85 (Boston ed. 1813). 

5 Me. Const., art. 6, sec. 3. Maine 
was a part of Massachusetts until 
1820. See 1 Debates Mass. Conveu- 
tion, 1853, p. 4. 
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The constitution of Rhode Island, which was adopted in 1843, 
reads as follows: The judges of the Supreme Court shall in all 
trials instruct the jury in the law. They shall also give their 
written opinion upon any question of law; whenever requested 
by the governor, or by either House of the General Assembly.’ 

The constitution of Florida says: The governor may at any 
time require the opinions of the justices of the Supreme Court as 
to the interpretation of any portion of the constitution upon any 
question affecting his executive powers and duties, and the jus- 
tices shall render such opinion in writing.’ 

In Colorado the constitution of 1885 provides: The Su- 
preme Court shall give its opinion upon important questions upon 
solemn occasions when required by. the governor, Senate, or the 
House of Representatives; and all such opinions shall be pub- 
lished in connection with the reported decisions of the court.* 

The earlier constitution of Missouri contained the following 
provision, which was not re-enacted in the later constitution of 
1875: The judges of the Supreme Court shall give their opinion 
upon important questions of constitutional law, and upon solemn 
occasions when required by the governor, the Senate or the 
House of Representatives; and all such opinions shall be pub- 
lished in connection with the reported decisions of said court.‘ 

In Vermont it is provided by statute: The governor, when 
the interests of the State demand it, may require the opinion of 
the judges of the Supreme Court, or a majority of them, upon 
questions of law, connected with the discharge of his duties. 
And the judges of the Supreme Court, or any of them, shall give, 
in writing, their opinions upon such questions.° 

The constitution of South Dakota provides that, ‘* the gover- 


1 R. I. Const,, art. 10, sec.2. Rhode 
Island was governed from 1663 to 
1843 by its colonial charter granted 
under Charles II. In 1843 it adopted 
its first State constitution above 
quoted. 

2 Fla. Const., art. V, sec. 16. 

3 Col. Const., sec. 8, art. 6 (1885). 
See Col. Laws 1885, p. 145. 

4 Mo. Const., art. 6, sec. 2. This 


was left out of the constitution of 
1875. See 21 Pac. Rep. 479. 

5 Vt. Revised Laws, sec. 795 
(1880). This statute has not been de- 
clared unconstitutional, notwithstand- 
ing the provision in the constitution 
that the three departments shall be 
‘separate and distinct.””> See Vt. 
Const., c. 2. sec. 6. 
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nor shall have authority to require the opinions of the judges of 
the Supreme Court upon important questions of law involved in 
the exercise of his executive powers and upon solemn occasions,’’! 


1 South Dakota Const., art. 5, sec. 
13. 

In Massachusetts the judges gave 
their opinions concerning the effect of 
an adjournment within the five days 
allowed the governor to return a bill; 
Opinion of Justices, 3 Mass. 367: — 
the right of unincorporated plantations 
to vote for governor; 3 Mass. 568: — 
the counting of ratable polls of 
aliens in determining the number of 
representatives; 7 Mass. 523: —the 
rightof the State tocall militia when or- 
dered by the president; 8 Mass. 547. 
This opinion created a great sensation 
and was overruled by U.S. Supreme 
Court (Life of Parsons, 236). See 
Martin v. Mott, 12 Wheaton, 19: — the 
right of the legislature to fill a va- 
cancy in governor’s council; 14 Mass. 
470:—the right of the legislature to 
commute punishment fixed by law; 
Ibid. 472: —the right of a town not to 
elect representatives; 15 Mass. 536: — 
the liability of the State to pay rent to 
trustees of the Hopkins donation to 
Harvard College and grammar schools 
in Cambridge; 7 Pick. 125, note to case, 
7 Pick. 121: —the eligibility ofa repre- 
sentative to governor’s council, and 
the filling of a vacancy in the House; 
8 Pick. 517: —the right to vote ofa 
person exempted from taxation; 11 
Pick. 537: —the right to assess a poll- 
tax to authorize one to vote, after 
general tax is laid; 18 Pick. 575: — 
the power of the legislature to exempt 
from enrollment under acts of Con- 
gress; 22 Pick. 571: —the right to ad- 
journ more than twice the election of 
representatives; 23 Pick. 547: — the 
tenure of judges of police courts for 
life or seven years; 3 Cush. 584: — the 
power of military officers to administer 


oaths in courts-martial; Jbid. 586: — 
the calling of a constitutional conven- 
tion; 6 Cush. 573: — the right to elect 
representatives after division of 
towns; Ibid. 575: — changes of bound- 
ary of town and county affecting sena- 
torial districts; Jbid. 578: — the appli- 
cation of laws to Providence Institu- 
tion passed since its incorporation; 9 
Cush. 604: — the power of the gover- 
nor to issue death warrant; 11 Cush, 
604: —the meaning of ‘foreign pau- 
pers” ina statute; 1 Metc. 572:—the 
right to tax persons on lands ceded to 
United States for arsenals, etc., and 
their rights to “‘ benefits of the common 
schools;’’ Zbid. 580: — right to vote 
where citizen resides or where educat- 
ed; 5 Metc. 587: — the duty of Western 
R. R. to pay annuallyfrom net or gross 
income under statute ; Jbid. 596: —right 
to vote when one is exempt from tax; 
Ibid. 591: — the appointment of judges 
to Superior Court; 3 Gray, 601; —the 
constitutionality of insolvency laws; 8 
Gray, 20: —apportionment of repre- 
sentative districts by mayor and alder- 
men; 10Gray, 613: —the right of a con- 
vict to be discharged when term re- 
duced by good behavior under statute;- 
13 Gray, 618: — the power of legisla- 
ture to determine who shall belong to 
militia when Congress legislates on 
the subject; 14 Gray, 614: — the right of 
the governor to disband militia; 1 Al- 
len, 197 : — the power of single judge to 
pass sentence on plea of guilty of 
murder in first degree; 9 Allen, 585 :— 
counting time from date when bill sent 
to secretary of state or governor for 
revision, 99 Mass. 636: —the appoint. 
ment of woman as justice of peace; 
107 Mass. 604 (1871) and 115 Mass. 602 
(1874): — recount of votes for district 
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Upon a careful examination of every opinion given in each 


one of the States named, it will be found that they cover a va- 


riety of subjects. 


attorney under statute; 117 Mass. 
599: — power to abolish office of re~ 
gister of probate; Ibid. 603 : — effect of 
recommendation to mercy by jury in 
murder case; 120 Mass. 600:—the con- 
struction of word “ inhabitant” in con- 
stitution; 122 Mass. 594: — (but they 
refuse to answer whether a special 
justice of police court iseligible as a re- 
presentative, andif elected whether his 
judicial office is vacated); Id. 600: — 
right to vote when one ceases to be a 
pauper; 124 Mass. 596: — the right of 
either branch to originate ‘‘ money 
bills;?? 126 Mass, 547: — the construc- 
tion of words “* senior deputy sheriff’ 
in statute; Jd.603:—the tenure of mili- 
tary officer under statute; 132 Mass, 
600 (1882): — the governor’s veto left 
with private secretary, absence from 
State; 135 Mass. 594: — the appoint- 
ment of woman on Board of Health un- 
der statute; 136 Mass. 578: — recount 
of votes by council or alderman; Jd., p. 
588: — constitutionality of civil serv- 
ice statute ; 188 Mass. 601: — senatorial 
and representative district under con- 
stitution; 142 Mass. 601: — preference 
of soldiers under civil service statute; 
145 Mass. 587: —they refuse to con- 
strue statutes relative to school at- 
tendance; 148 Mass. 623 (1889). And 
on March 18th, 1890, they answer that 
& woman cannot be appointed notary 
public; 50 Mass. Supt. 

In Maine the judges have given their 
opinions on the following subjects: 
Towns may waive right to elect repre- 
sentatives; Opinion of Justices, 6 
Me. 417:—vacancy in governor’s 
chair filled by president of Senate; Id., 
p. 434: — concurrence of both branches 
to supply vacancy in Senate; Zd., p. 
441: — Senate is judge of qualifications 


of its members; 7 Me. 407: — right to 
vote, length of residence, ‘ printed 
ballots’ are written ballots ’? under 
constitution; J/d.,p. 414: —construc- 
tion of statutes relating to lotteries; 
Id., p. 422: — right to grant divorce; 
16 Me. 479: —apportionment of dis- 
tricts under constitution; 18 Me. 
458: — counting votes, electoral re- 
turns; 25 Me. 565: — representative 
districts, right to vote under statute; 
33 Me. 587: — power of house to elect 
senator; 35 Me. 563:—two judges 
who had only dissented in opinion 
just cited are required to give their 
opinions in extenso; 35 Me. 576:— 
votes for county officers under stat- 
utes; 38 Me. 597: —right to vote of 
“free colored persons of African de- 
scent;’? 44 Me. 505 (1857):—con- 
stitutionality of personal liberty laws, 
and fugitive slave laws; 46 Me. 561: — 
election of county commissioners and 
filling vacancy; 50 Me. 607: — towns 
voting commutation money for citi- 
zens drafted under act of Congress; 
52 Me. 595: — pending bill for assump- 
tion by State of municipal debts 
created by the war; 53 Me. 587: — 
taxation of national banks; Jd., p. 
594 (1867):—dissenting opinion on 
same subject; 54 Me. 594: — correct- 
ing errors, illegal ballots with dis- 
tinguishing marks under statutes; 
Id., p. 602:—prepared schedule of 
fees; 55 Me. 595: —in a murder case, 
after conviction where ‘* case has not 
passed beyond the jurisdiction of the 
court,” give opinions to governor, 
whether prisoner convicted according 
to statutes; 58 Me. 564: — constitu- 
tionality of loans by towns to en- 
courage manufactures; Jd. 599:— 
election returns, count by governor 
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In England the practice of calling on the judges for their 


opinion as to existing laws is well established." 


In one case, 


however, the judges begged leave to be excused from giving an 


and council; 64 Me. 599: — power of 
legislature to assess general tax; 68 
Me. 582: —counting of votes not cer- 
tified to by town clerk; Jd., p. 587: — 
residents on disputed territory became 
citizens by treaty of Washington in 
1842; Id., p. 589:—settlement of 
paupers under statutes; Jd., p. 593: — 
re-imbursement by State to towns for 
bounties paid; 69 Me. 585: —pay and 
mileage of senators and representa- 
tives under statutes; Jd., p. 596: —in 
1880 they say who are members of 
legislature on facts stated by both 
houses; 70 Me. 599: — same year, they 
decline to answer to a body calling 
themselves the legislature, on the 
ground that they were not the legisla- 
ture; 70 Me., p. 608: — removal of re- 
porter of decisions by governor with- 
out consent of council; 72 Me. 542: — 
validity of Maine bonds under stat- 
utes; 81 Me. 60. 

In New Hampshire, the following 
questions were referred to the 
judges: the right of the legislature 
to tax unincorporated place, and to 
authorize guardians to sell land; 
Opinions of Justices, 4N. H. 563: 
constitutionality of pending bill rela- 
tive to recording instruments; 7 N. 
H. 599: — ratable polls of aliens; 8 N. 
H. 573: —constitutionality of pending 
bill relative to prohibition of liquor 
selling; 5 Fost. 538 (N. H.): — proper 
enactment of statute published among 
laws; 35 N. H. 579: —constitutional 
power of legislature to alter laws 
relative to jury; 41 N. H. 550: —con- 
stitutionality of an act relating to 
freedom and rights of citizens; Jd. 
553: —right to vote outside of the 
State; 44 N. H. 633 (1863) : — appoint- 
ment of State auditor under statute; 


45 N. H. 590:—future bounties to 


soldiers; Jd. 593: — voting for presi- 
dential electors out of State; Jd. 
595: — validity of soldier’s voting, bill 
not signed by governor; Jd. 607:— 
constitutionality of an act exempting 
parsonages from taxation; 52 N. H. 
622: — validity of an act taxing in- 
comes; 53 N. H. 634, 5: —authority of 
town clerks to amend election records 
under statute; Jd. 640: — Senate final 
jadge of qualifications of its members; 
56 N. H. 570: — (they refuse to answer 
questions on past acts of governor in 
summoning two senators who had 
already qualified; Jd. 574:—-as to 
present or past legislature to elect 
senator; 60 N. H. 585: — council can- 
not go behind election returns; 58 N. 
H. 621: — validity of contracts made 
under unconstitutional statutes; 58 
N. H. 623: — legislature may pass a 
law although notice to parties has not 
been given under statutes; 63 N. H. 
625. 

In Rhode Island the judges were 
first called upon to give their opinion 
relating to the constitutionality of an 
act reversing a judgment for treason 
against Dorr (the instigator of Dorr 
rebellion); 3 R. I. 299: — they subse- 
quently construed several statutes at 
the request of the governor; 4 R. I. 
585 to 587 and 5 R. I. 598: — they an- 
swered questions as to registration of 
voters, Registry laws; 12 R. I. 580: — 
right to vote; Jd.: —right of suffrage of 
persons on list; 13 R. I. 729: —at the 
request of the mayor of Providence, 
the governor calls on the judges te 
give an opinion as to measurement of 
400 feet under school house clause of 

1 Op. of Justices, 126 Mass. 561-5; 
McNaughten’s Case, 10 Cl. & F. 199. 
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opinion, requested by the House of Lords, upon the question 
whether a pending bill was in conflict with previous acts relat- 
ing to the Bank of England. The questions involved were ar- 


liquor statute; Zd. 733: —construction 
of constitution about voting; Jd. 
737: — realty voters’ rights; 14 R. I. 
645: Newport charter construed 

about voting; Jd. 655: — appointment 

of superintendent of census after 

time prescribed by statute; 15 R. I. 

614. 

In Florida the governor asked of the 
justices whether justices of the peace 
held their office for four years under 
the constitution; 15 Fla. 735: —and 
whether an appropriation bill was con- 
stitutional. He was given an opinion 
in both instances; 14 Fla, 283: —the 
judges answered to the governor that 
members of ‘secession convention’? 
are not prohibited from holding office ; 
12 Fla. 651:—that quorum means 
majority of all members; Ibid. 653: — 
that U. S. Senate is final judge of the 
qualification of its members; Ibid. 
686, in this case they say, ‘‘ because 
the constitution requires the court 
to give opinions * * * we are 
constrained to comply with the re- 
quirement of the constitution; p. 
688: — that legislature may settle pay 
of its members; 12 Fla. 689: —as to 
who should pay State and county offi- 
cers; 13 Fla. 687: —that a railroad is 
a “public work;’’ Ibid. 699: —that 
judge may be appointed for full term; 
16 Fla. 841: —that biennial sessions 
only are authorized; 15 Fla. 739: — 
but they refuse to answer what char- 
acter of bills the legislature is “‘ de- 
nied the power to pass,’’ on the ground 
that the approval of laws by the gov- 
ernor is not an executive but a legis- 
lative duty; 23 Fla. 297: — this is ap- 
proved ina judicial opinion; State v. 
Deal, 24 Fla. 293-308. 

In Colorado the judges refused to 
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answer questions relating to the con- 
struction of several sections of the 
constitution concerning water rights, 
‘‘a subject second to none in impor- 
tance and intricacy,’’ because “ there 
are now in this and other courts of the 
State actions through which some of 
these matters are in process of adju- 
dication;’? Re Irrigation, 9 Col. 
620: — but they answer questions about 
taxing patented mining lands; Jd., p. 
622:—exempting mining lands from 
taxation; Id. 623, 8.c. 21 Pac. Rep. 
471: —creating court of appeals; 9 
Col. 623: —amendment changing pur- 
pose of bill; Jd. 624: — complaints or 
informations before justices of the 


peace; Id. 625: — changing location of 


Agricultural College; Jd. 626: —ap- 
pointment of women as notaries pub- 
lic; Id. 628:—constitutionality of 
compulsory arbitration; Jd. 629: — re- 
calling bill from governor; Id. 630: — 
constitutionality of bill relating to 
county treasurers; Jd. 631: — bill to 
prevent fraud in nominating public 
officers; Jd. 631:— validity of bill 
vetoed by governor, computation of 
time; Jd. 632:—legislature taxing 
mining claims; Jd. 635: — imposing 
debt of old on newcounty; Jd. 639: — 
construe Senate rule under constitu- 
tion about reading of bill; Jd. 641: — 
executive to decide when exigency re- 
quires extra session, and effect of 
veto; Id. 642: — (the judges decline to 
answer whether bill relating to fees 
and emoluments of district attorneys 
applies to those now in office); 21 
Pac. Rep. 471:—apportionment of 


State into representative districts; 
Ibid. 480: — constitutionality of Den- 
ver’s Board of Public Works; Jbid. 
481:—right of State to use funds 
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gued by counsel on both sides; but the judges said that the 
inquiries were not ** confined to the strict construction of existing 
acts of parliament.!. In America, however, no such line of dis- 
tinction has ever been drawn. 

In several cases cited, the inquiries were based upon pending 
bills and there is no sound reason why an interrogatory may not 
be put upon proposed legislation. The claim that it may never 
become a law can not be sustained. For it is more reasonable to 
suppose that it will become a law, if there be no conflict with 
previous enactments or some provision of the constitution, such 
as may be pointed out by the judges; otherwise there would be 
no occasion to ask questions and the bill would be rejected be- 
fore it reached the judges. ; 

Eight years later, in England, one McNaughten had been tried 
for murder and acquitted on the ground of insanity. No bill 
was then pending in the House of Lords. The house called on 
the judges to state what was the existing law regarding insanity 
in its relation to the criminal law, and the manner of conduct- 


ing a trial when insanity was pleaded. The judges answered. 


Lord Brougham referred to the case of Fox’s libel bill when the 


from sale of U.S. lands for purpose 
of irrigation; Jbid. 483: —right to 
use internal improvement funds for 
same purpose; Ibid. 484: — exception 
in repealing clause of statute; Ibid. : — 
bill repealing law as to mayor and 
trustees; Ibid. 485: — bill to authorize 
court to decree allowance to wife of a 
lunatic; Jbid. : — bill relative to hold- 
ing court (constitutionality not in- 
volved) ; Ibid. : —legislature may not 
authorize governor to designate where 
to deposit State funds; Ibid. : — ap- 
pointment of board of pharmacy and 
State hydraulic engineer without con- 
sent of Senate, under statutes; Ibid. 
488. 

In Missouri, the judges answer that 
the legislature may pass a law to 
complete a railroad; 37 Mo. 140:— 
they construe statutes relative to a 
railroad; Id. 129: — but they decline 


to answer as to power of assembly to 
increase capital stock, the number of 
directors of a corporation and change 
its original object; Zd. 135: —they de- 
cline to answer as to validity of State’s 
lien on No. Mo. R. R.; 51 Mo, 586:— 
andas to priority of State mortgage on 
same road; Opinion of Judges; 55 
Mo, 497: —they answer that legisla- 
ture may pass a law creating judicial 
districts ; Jd. 215: —and that governor 
is judge of the occasion to call the 
legislature, but the latter is judge of 
expediency of passing law on the sub- 
ject; 49 Mo. 216. 

In Vermont the governor referred 
to the judges the constitutionality of 
anact providing that soldiers might 
vote outside of the State; 37 Vt. 665. 

1In re London & Westminster 
Bank, 1 Bing. N. C. 197; s.c. 1 Scott, 
4; s.c.2Cl. & F. 191. 
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judges answered questions about the existing law of libel. Lord 
Campbell says, you may be called on to change the law, and be- 
fore doing so ‘* it is proper that you should be satisfied beyond a 
doubt what the law really is.’’ He cited an instance where the 
judges were called on to give their opinion on the Canada re- 
serves. Lord Wynford said he did not doubt the power of the 
house to call on the judges and to have their opinion as to exist- 
ing law. He recalled the instance when he was lord chief jus- 
tice of the Court of Common Pleas that he communicated 
to the house the opinions of the judges with regard to the 
usury laws, and the house subsequently passed a law on the 
subject. The Lord Chancellor (Lord Lyndhurst) concurred 
“as to our right to have the opinions of the judges ”’ on existing 
law.? 

If we look at the practical construction given in the older 
States, to the constitutional clause in question, it is difficult to 
reconcile the earlier precedents in Massachusetts and elsewhere 
with the two cases where the judges have refused to answer the 
questions referred to them.? It cannot be claimed that if the. 
judges desire to hear counsel they are prevented from so doing. 
They have called upon parties interested to furnish briefs in New 
Hampshire. In Massachusetts they received briefs from coun- 
sel on both sides, including one from the attorney-general,‘ 
and, in a Jater case, they called on the Senate and house to 
furnish precedents on the questions proposed; and citations were 
produced.® And in the last case, in Massachusetts,® it is under- 
stood that counsel on both sides were ready to argue the points 
involved, or to furnish briefs. In England, contending counsel 
argued before the judges.” 

It will be noted that it was ninety-seven years after the adop- 
tion of the constitution of Massachusetts before the judges 


1 (1843) McNaughten’s Case, 10Cl. * Opinion of Justices,7 Pick. 125 
& F. 200-212, (1825). 

2 (1877) Opinion of Justices, 122 5 Opinion of Justices, 126 Mass., pp. 
Mass. 600; (1889) Answer of Justices, 558-9; 581 (1878). 
148 Mass. 623. 6 148 Mass. 600 (1889). 

? Opinion of Justices, 36 N. H. 640 71 Bing. N. C. 197; s.c. 1 Scott, 
(1873). 4; 8.c.2Cl. & F. 191 (1834-5). 
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declined to answer.' Former judges who had sat in the constitu- 
tional conventions of 1779-80, 1820 and 1853, were all of the 
opinion that the judges were bound to answer the questions pro- 
posed to them by either department.? They first put their re- 
fusal to answer uponthe ground that the matter cannot be affected 
by legislation and that it may come up before them judicially, 
This was a case of the election of a ‘special justice’’ as a 
representative. In the first place, the legislature may change 
the constitution relating to the appointment and tenure of the 
judges. The constitution cannot be amended in any other way 
than by first having two consecutive legislatures pass upon the 
amendment.? The legislature may also refuse to accept, or it 
may expel, one who holds a judicial office, inasmuch as it is the 
final judge of the qualifications of its members.‘ In such an 
event it has power to act in the premises. As to the objection 
that the same question might come up judicially, the answer is 
that it is more reasonable to suppose that it might not, if they 
answered. But the judges had never before, for nearly a cen- 
tury, considered that objection tenable. On the contrary, they 


had answered when the questions propounded were purely judi- 


cial. In one instance, half a century before, when Chief Justice 
Parker was on the bench,® the questions answered were wholly 
judicial.6 The same questions were raised in a suit afterwards, 
but the judges followed the opinions previously given to the 
House of Representatives.’ In giving their opinion to the house 


1 (1877) 122 Mass. 600. A special 
justice of a police court (that is a 


3 Art. IX., Amendments Mass. 
Const., 6 Cush. 573. 


puisne judge who replaces the regular 
justice of the court, in his absence) 
was elected a representative. The 
house asked the judges whether he 
could be elected representative, and if 
so, whether it vacated his judicial 
office. After their refusal to answer, 
the question was brought up judicially 
and they decided that he could be 
elected representative and that hiselec- 
tion vacated his judicial office. See 
Com. v. Hawkes, 123 Mass. 525, 529. 

2 See post, as to constitutional con- 
ventions. 


* Mass. Const.,c. I., sec. 3, art. 10; 
Coffin v. Coffin, 4 Mass, 1-9-10, 31, 34; 
Hiss v. Bartlett, 3 Gray, 468. 

5 Chief J. Parker was a contem- 
porary of the constitution of 1780 and 
he presided over the constitutional 
convention of 1820. See C. J, Shaw’s 
address on C. J. Parker, 9 Pick. 565, 
567, 573. 

6 Opinion of Justices, 7 Pick. 125. 

7 Adamsv. Bucklin, 7 Pick. 121, 125 
et seq. 
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in that case they said, ‘*We * * * 
tance submitted an opinion * * * since an opinion in this 
form * * * is liable to incorrectness. But it appearing 
to us to be a question on which, according to the constitu- 
tion, either branch of the legislature has a right to an opin- 
ion, we have performed our duty.’’? The judges had given 
many opinions on questions which might come up before them 
judicially, previous to their refusal to answer in 1877.7, They 
also overlooked the fact (in 122 Mass. 600) that, thirty-seven 
years before, their predecessors had given an opinion in refer- 
ence to the tenure of police court judges,’ who preside over the 
same courts as ‘* special justices’? about whom they refused to 
answer. In a Maine case the judges gave opinions as to the 
title to the office of reporter of decisions, a matter which might 
be brought up before them as a court, but they did not on that 
account, and never before or since, refuse to answer.’ It is 
true that in two instances, in Massachusetts, the judges expressed 
reluctance in giving their-opinion because the questions were 
‘apparently and peculiarly fit to be decided in a regular course 
of judicial proceeding.’’® But in both cases the judges answered 


have with some reluc- 


fully.’ In the school law case,® the judges say: ‘* Such opinions 
can be required only ‘upon important questions of law and 


upon solemn occasions.’ Can it be held that this provision con- 
templates that the opinion of the justices can be required by 


1 1825, Opinion of Justices, 7 Pick., 5 Opinion of Justices, 72 Me. 542, 


p. 129. 

2 See 1Metc. 572; Id., p. 580; 11 
Pick. 537; 18 Pick. 575; 9 Cush. 604; 
5 Metc. 596; Id. 587; Id. 591; 8 Gray, 
20; 13 Gray, 618; 9 Allen, 585; and 
since 124 Mass. 596; 132 Mass. 600. 
See also 72 Me. 542; 58 Me. 564. 

® Opinion of Justices, 3 Cush. 584 
(1840). 

4 Opinion of Justices, 122 Mass. 600. 
See Com. v. Hawkes, 123 Mass, 529. 
The defendant in this case was the 
one about whom the judges refused 
to answer in 122 Mass. 600. See Mass. 
Const., art. 8 of Amendments. Opin- 
ion Justices, 3 Gray, 601. 


561 (1881); 70 Me. 599. 

6 Opinion of Justices, 5 Metc. 597 
(1844). See Op. Justices, 9 Cush. 
604 (1852). In the first case the ques- 
tion concerned the “right between 
the commonwealth and a private cor- 
poration,” the Western R. R. (5 Metc. 
596). In the second case, the question 
was whether a banking corporation 
chartered in 1816 was subject to laws 
passed since (9 Cush. 604). 

7 5 Metc. 596; 9 Cush. 604. 

8 Ans. Justices, 148 Mass. 
(1889). 
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either branch of the legislature, whenever its members have 
doubts as to the construction of an existing statute, and it would 
be convenient for them to know the true construction in order 
to determine whether it were wise to make any amendment of 
the statute? If such had been the intention of the framers of 
the constitution, authority would have been given to require the 
opinion of the justices upon any question of law. By a solemn 


occasion the constitution means some serious and unusual 
exigency.’’} 


If no doubt existed about the construction of statutes or the 
constitution, there surely would be no occasion to ask the 
opinions of the justices. As Lord Campbell said: ‘It was 
most fit that the opinions of the judges should be asked on these 
matters the settling of which is not a mere matter of specula- 
tion; for, your lordships may be called on, in your legislative 
capacity, to change the law; and before doing so, it is proper 
that you should be satisfied beyond doubt what the law really 
is.’’? The importance of the question, or the solemnity of the 
occasion, must depend upon the facts as they appear to the other 
departments. It is difficult to say that any abstract question is 
important. It may become important according to the time, 
place and circumstances. What is important at one time may 
not be at another. The political departments are nearer to the 
people; their duty is to acquaint themselves with facts and then 
act. They are presumed to know and understand the wants of 
the people better than the judiciary, who must be blind to all 
considerations outside of their duties as expounders of the law. 
A question, therefore, which it is important to solve in the dis- 
charge of an official duty, especially when it affects a large num- 
ber of persons, is an important question.* The gravity of the 
occasion must be left to the discretion and judgment of those 
who are in a better condition to consider the various circum- 
stances which tend to create it, or to give it an important char- 


1 Id. 625. the performance of its duty as a 
2 McNaughten’s Case, 10 Cl. & F. branch of the legislature; and we see 
213. 


no reason to doubt that it is constitu- 
8 «Tt is aquestion of lawnecessary tionally entitled to ouropinion.’’ Op. 
to be determined by the Senate in Justices, 60 N. H. 585 (1881). 
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acter. This discretion should be exercised by those who have 
received the best and latest evidence of the people’s desires. 
By substituting their will for that of the. people, the judges 
practically say to them, ‘* you do not know what is a serious 
matter, you do not understand the importance of a question 
which concerns you.’’ Such an argument belongs to paternal 
rulers of a past age. To-day the people do know what is im- 
portant for their welfare, and what may seriously affect their 
freedom.! 

In Massachusetts the judges interpreted the words ‘ foreign 
paupers ’’ in a statute;? they gave an opinion as to whether per- 
sons residing on lands ceded to the United States could be taxed 
and their children have the ‘benefits of the State common 
schools ;’’ * they construed in extra-judicial opinions, statutes 
which shortened sentences of convicts for good behavior ;* they 
determined who was meant by ‘‘ senior deputy sheriff ’’ in a stat- 
ute;° but they did not deem it important to construe statutes re- 
lating to school attendance,’ a subject which, according to an 
eminent judge, ‘* affected the dearest social and political inter- 
ests of the State.’’* The framers of the Massachusetts constitu- 
tion devoted a whole chapter to education.’ It is unnecessary to 
insist that when the constitution provides that it shall be ‘* the 
duty of legislatures and magistrates, in all future periods of the 
commonwealth to cherish the interests of literature and the 
sciences * * * especially the University at Cambridge, 
public schools and grammar schools in towns;”’ * and when the 
question came up in the House of Representatives concerning 
the serious matter of education, a more important question could 
not arise, and a more solemn occasion could not be presented to 
obey the teachings of the constitution and promote the general 
welfare ; especially in a commonwealth that is noted for the deep 


1 Decl. Rights, art. V., Mass. 6 148 Mass. 623 (1889). 
Const. See 3 Harvard Law Review 7 Shaw, C. J., in Sherman v. Charles- 
228-9 (Dec. 1889). town, 8 Cush. 163-4. 
2 Op. Justices, 1 Metc. 172 (1841). 8 Mass. Const., c. 5, sec. 2. And 
3 Id. 580 (1841). another to Harvard College, Jd., c. 5, 
413 Gray, 618 (1859). sec. l. 
5 126 Mass. 603 (1879). * Mass. Const., c. 5, sec. 2. 
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interest which it has always felt in the dissemination of human 
knowledge. 

In New Hampshire, where the constitution is similar to that 
of Massachusetts, the judges only declined to answer in one in- 
stance, when the house requested them to say whether the goy- 
ernor was authorized to summon two senators who had already 
qualified? They took ‘*the ground that such an opinion, if 
given, could have no greater weight or authority than a criticism 
of one branch of the government upon the conduct of a co-or- 
dinate branch; that such official act on the part of the justices of 
this court would not be consistent with the grave duties imposed 
upon them by the constitution of the State.’’? The judges drew 
the line properly in this case. They are required to give their 
advice to the executive or the legislature to help them to perform 
their official duty,‘ and not for the purpose of mere criticism. 
They gave their opinions upon several pending bills, in the same 
State, and never objected to construe them with regard to other 
statutes or the constitution.® In Maine the judges said: The 
opinions of this court have been required in some forty instances 
in relation to a variety of subjects. * * * In no instance 
has the obligation to answer been questioned or an answer been 
denied.’’ 

In the same case, Libbey, J., expressed reluctance about giving 
an opinion, but he said: * In cases of doubt it may be the duty 
of the court to yield in favor of the prerogative of the body pro- 
pounding the question. The justices in Massachusetts have twice 
recognized this duty and answered under protest * * * and 
lest I may omit the performance of a constitutional duty, I will 
briefly express my opinion.’’’ In another instance in the same 
State, two bodies claimed to be the legislature. To one they 
decline to answer because ** these questions are not presented by a 
legally constituted legislature.’’* To the other they say: ‘* We 
cannot decline an answer if we would. * * * The judiciary 


18 Cush. 164. See Harvard Law 5 Op. Justices, 7 N. H. 599; 5 Fos- 
Review, Dec. 1889, 228-9. ter, 538; 45 N. H. 595; Id. 607. 

2 Op. Justices, 56 N. H. 574. 6 Op. Justices, 72 Me. 542. 

3 Op. Justices, 56 N. H. 570. 1 Td. 559-563. 


4 60 N. H. 585; 72 Me. 542. 8 Op. Justices, 70 Me. 608 et seq. 
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cannot, as the legislature may, avoid a measure because it ap- 
proaches the confines of the constitution. * * * With what- 
ever doubts or whatever difficulties a case may be attended, we 
must decide it. * * * We have no more right to decline the 
exercise of jurisdiction, which is given, than to usurp that which 
is not given. The one or the other would be treason to the con- 
stitution. Questions may occur which we would gladly avoid, 
but we cannot avoid them.’’! As bearing upon the practical 
construction of the constitutional duty of the judges to answer, 
there was a case in Maine where the judges were asked whether 
towns could waive the right to elect representatives.? Preble, J., 
dissented but gave no opinion. Sixteen days afterwards he was 
requested to give his opinion in full. He didso; and the reporter 
states in a note that the house followed the dissenting opinion.* 
In 1854, a similar request was made upon Appleton and Rice, JJ., 
who had only dissented; they complied with the request and 
gave their opinion in extenso.* 

In Missouri the judges never examined into the origin of this 
clause of their constitution; and they proceeded upon the assump- 
tion that they were acting more like a court than as mere 
advisers. Their constitution confined them to ‘‘ important ques- 
tions of constitutional law.’’> So they refused to answer to the 
Senate, in 1865, questions relative to the power of the legislature 
to pass a law affecting the internal management of « corporation 
then in existence. They refer to this ‘* somewhat novel ’’ pro- 
vision. They say that the questions should be on the constitu- 
tion, and relate to public interest; that the subject-matter should 
be ‘* of unusual magnitude and solemn concern.’’ They say that 
‘it cannot certainly be construed to mean that the judges of the 
Supreme Court shall become the legal advisers of the governor 
or either house of the general assembly.’’ They also state that 
the governor or the legislature must judge for themselves of the 
importance of the questions and of the occasion, and the judges 
must do the same.’ 


1 Op. Justices, Id. 599. 5 Mo. Const., art. 6, sec. 11; 37 Mo. 
2 6 Me. 417. 135. 


3 6 Me 434, 6 Answer of Judges, 37 Mo. 135. 
4 35 Me. 5638. ™ Id. 136-7. 
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This construction loses sight of the origin, history and pur- 
pose of the constitutional requirement. In another opinion they 
speak of the provision as ‘* somewhat anomalous in its character, 
and couched in terms vague, indistinct and hardly susceptible of 
definite interpretation.’’! They refused to answer questions 
affecting ‘* the property rights of the State and vested rights of 
individuals and corporations.’?? The judges acted as if the 
matter was before them judicially, without that necessary defer- 
ence which is due to a co-ordinate branch of the government and 
the special prerogative granted to it. It is not strange, then, that 
this provision should have been left out of the Missouri consti- 
tution of 1875, because the judges had construed it out of ex- 
istence before its repeal. Colorado copied the earlier constitution 
of Missouri, in this respect, and her judges followed the Missouri 
judges in their determination to adjudicate questions as judges in- 
stead of giving opinions as advisers. When asked about water 
rights they refused to answer, because it was not intended that they 
should give a ‘* wholesale exposition of all constitutional ques- 
tions relating to a given general subject.’’* But in this instance, 


their action may stand on the ground, as they state, that the 
same questions were pending before them judicially. To require 
them to answer under such circumstances might encroach upon 
the principle of the independence of the judiciary. 
instance, the Colorado judges state that the questions must re- 


In another 


late solely to public rights.®° In the course of the same opinion 
they take occasion to say (differing therein from the Missouri 
judges): ‘* By the express words of the corresponding provis- 
ions in each of the other States the questions are limited to ques- 
tions of law, and the justices, not the court, are to respond. 
These officers appear to be merely legal advisers, occupying much 


the same relation in this regard * * * 


1 55 Mo. 498, cited by reporter in 53 
N. H. 634. One more reason for look- 
ing to the history of it in order to get 
light. 

2 Reply of Judges, 51 Mo. 586. See 
also 55 Mo. 497; 49 Mo. 216. Judge 
Cooley in his work on Const. Lim., p. 


as does the attorney- 


52 (5th ed.) refers to these cases ap- 
provingly; but he does not seem to 
have investigated the subject. 

8 Re Irrigation, 9 Col. 620; s. c. 21 
Pac. Rep. 420. 

4 Id. 

5 Re Senate Resol., 21 Pac. Rep. 471. 
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general of Colorado. * * * InthisState * * * the in- 
terrogatories are not expressly limited to questions of law, and 
it is the court, and not the justices, that must answer.’’? The 
opinion may be ventured that the word ‘* court’’ in the Colo- 

rado constitution? means the justices of the court. For if such 

strict construction is to be adopted, then the same rule should 

apply to the words ‘** upon important questions upon solemn oc- 

casions;’’ and the judges would become obliged to answer in- 

terrogatories which would not relate to questions of law. Such 

a view is too narrow when we consider the purpose, the history 

and practical construction of the provision elsewhere.* 

There is another source from which we may derive much light 
upon this subject. It has never been adverted to, heretofore, 
by any judge speaking officially, in defining the power of pro- 
pounding questions. Yet it is very pertinent to refer to it here, 
as it is entitled to great weight. In 1820, forty years after the 
constitution of Massachusetts was adopted, a constitutional con- 
vention was held to revise it. Many of its prominent members 
had been contemporaries of the constitution of 1780. Among 
the eminent lawyers who participated in that convention were, 
Isaac Parker, then chief justice of the Supreme Judicial Court; 
Lemuel Shaw, his immediate successor; Levi Lincoln, after- 
wards judge of the same court and elected governor; Charles 
Jackson, then on the Supreme Bench of the State; Joseph 
Story, the eminent author, then associate justice of the United 
States Supreme Court; John Adams, the ex-President, who 
had drafted the original constitution; Robert Rantoul; and 
Daniel Webster. An attempt was made in that convention 


Story’s Life & Letters, 386 et seg. (ed. 
1851). C.J. Parker sat on Supreme 
Bench of Mass. from 1814 to 1830; C. 
J. Shaw from 1830 to 1860; Jackson, 


1 Re Senate Resol., 21 Pac. Rep. 479. 

2 Col. Const. (1885), sec. 3, art. 6. 
See Col. Laws 1885, p. 145. In one 
case the judges say that this provision 


was adopted because they had declared 
so many laws unconstitutional. Re 
Senate Apportionment, 21 Pac. Rep. 
481. 

8 See article of Prof. J. B. Thayer, 
N. Y. Nation, Dec. 12, 1889, p. 476. 

* Jour. of Deb. & Proc. Mass. Con- 
vention, 1820, p. 5et seq. Seealsol 


J., from 1813 to 1823; Lincoln, J., from 
1824 to 1825. 

Ex-President John Adams was 
unanimously elected president of the 
convention, but he declined the honor. 
Flattering resolutions concerning his 
services to the country were adopted. 
Ibid., pp. 10, 11. 
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to repeal the clause authorizing the reference of questions 
to the judges. Judge Story, who was chairman of the com- 
mittee on the judiciary! of which C. J. Shaw and Lincoln, 
J., were also members, made a report on the question in which 
he says: ** The question proposed by the legislature or by the 
governor and council to the judges may deeply affect private 
rights and interests, and they must almost inevitably be decided 
without the important benefit of an argument. * * * 
Another class of cases of a more public character may be re- 
ferred to the judges, involving questions of general interest, of 
political power and perhaps even of party principles — and thus 
the proper responsibility of the public functionaries may be 
shifted upon the judges who are called upon only to decide and 
not to act.’’? In discussing the subject, before the convention, 
Judge Story said: ‘* There were two classes of cases in which the 
legislature may demand the opinion of the judges —those of a 
public and those of a private nature. A question may be pro- 
posed in which the whole political rights of the State are in- 
volved.’?? And further on, he added these significant words: 
** As the constitution now stands the judges are bound to give 
their opinions, if insisted upon, even in a case where private 
rights are involved, and without the advantage of an argu- 
ment.’’* In their address to the people ® the constitutional con- 
vention says: ‘*We think this provision ought not to be a part 
the constitution; because, First, each department ought to act 
on its own responsibility. Second, judges may be called on to 
give opinions on subjects, which may afterwards be drawn into 
judicial examination before them by contending parties.® Third, 
no opinion ought to be formed or expressed by any judicial 
officer affecting the interest of any citizen but upon full hearing 
according to law. Fourth, if the question proposed should be of 
a public nature, it will be likely to partake of a political charac- 


1 Mass. Convention, 1820, p. 33. 5 This address was signed by C. J. 
2 Mass. Convention, 1820, p. 137. Parker as president and unanimously 
That occurred in Maine. See 70 approved by the convention. 632. 
Me. 607 and 599. 6 Compare this statement with the 
* Mass. Convention, 1820, p. 489, opinion in 122 Mass. 600. 
490. 
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ter; and it highly concerns the people that judicial officers 
should not be involved in political or party discussions.’’! The 
convention favored the repeal but the people refused to adopt 
their views.” 

In 1853, another constitutional convention was held in Massa- 
chusetts.2 Among the eminent lawyers of this convention were 
the late Sidney Bartlett, Rufus Choate, Marcus Morton, Jr., the 
present chief justice of Massachusetts, and his father, Marcus 
Morton, Sr., who had been on the Supreme bench from 1825 to 
1840, when he was elected governor; Robert Rantoul, who sat 
in the convention of 1820; the late Otis P. Lord, afterwards 
judge of the Supreme Court from 1875 to 1882; Prof. Simon 
Greenleaf, the famous author of the work on Evidence, etc.; 
Benjamin F. Butler; P. Emory Aldrich, now judge of the Mas- 
sachusetts Superior Court and author of a valuable work on 
Equity; Charles Sumner and Henry L. Dawes, United States 
Senators; and Joel Parker, formerly chief justice of the New 
Hampshire Supreme Court.* The present chief justice of 
Massachusetts offered an order, in that convention, for the re- 
peal of the section requiring the judges to advise the other de- 
partments.® Marcus Morton, Sr., his father, who was chairman 
of the committee on the judiciary, made a report in favor of the 
repeal,® which was unanimously concurred in by all the members 
of the committee, including Judge Lord, Sidney Bartlett and 
SimonGreenleaf, above referred to.’ Ex-Governor Morton said, 
in discussing hisreport, that the provision was in conflict with the 
declaration of rights, which expressly established the independence 
and separation of the various branches; that the judges might be 
drawn ** into the vortex of politics,’ they might be called on 
**to decide questions of law affecting private rights, without the 
parties * * * having an opportunity of being heard.’’ 
_ The committee was againstthe provision because the judges’ de- 
cision ‘*might deeply affect the rights of individuals without _ 


1 Mass. Convention, 1820, p. 629. 3-7; Reference to C. J. Parker, 3 Id. 

2 Ibid. 619, 634. 454. 

31 Debates Mass. Conv. 1853, p. 4 5 1 Debates Conv. 1853, p. 160. 
(Boston, 1853). 6 Ibid., p. 447. 

41 Debates Mass. Conv. 1853, p. 7 Ib. 89. 
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their having the opportunity to be heard.’’' He advanced 
further that, ** They are called upon to give an opinion when 
loaded down with labor. * * * They have to put off all 
other things and attend to this, as well as they may, without a 
hearing, without argument and without time to investigate the 
authorities.?2 * * * They, however, feel bound to give an 
opinion * * * .’’3 This statement agrees with that of 
Judge Story in the convention of 1820: ‘*As the constitution 
now stands, the judges are bound to answer if insisted upon. 
* 294 
Why did the judges feel bound to give an opinion to the other 
departments? Simply because such had been the practical inter- 
pretation of the constitution from the beginning and uniformly 
adhered to for nearly acentury.» We now understand why Chief 
Justice Shaw did not refuse to consider questions in cases which 
were ** peculiarly fit to be decided in a regular course of judicial 
proceeding.’’® In the course of the interesting debate upon this 
question in the convention of 1853, some members adverted to 
the uniformity of construction and the benefit derived from a 
common interpretation by the judges. Before their opinions 
were requested, the constitution was construed differently in 
various parts of the State, regarding the right of suffrage, and 
confusion ensued therefrom.’ The repeal of the clause in ques- 
tion was submitted to the people in 1853, and it was defeated.® 
The constitution now stands as it was originally adopted in 1780.° 
It is worthy of notice that notwithstanding what has been said 
against this provision, in and out of conventions, it has stood the 
test for one hundred and nine years in the Massachusetts consti- 
tution, and we are yet to be referred to the harm which has re- 


1 2 Debates Conv. 1853, 685. 
2 It had not then been the custom 

to prepare such an elaborate and val- 

uable opinion as that written by C. J. 

Gray (now on U.S. Supreme bench) Mass. Supt.) in 1890. 

in 126 Mass. 557 (1878). 6 5 Metc. 596; 9 Cush. 604. 


8 2 Debates Conv. 1853, 694. 72 Debates Conv. 1853, 685, 6; 
* Mass. Conv. 1820, 489-90. 693-5. 


5 Until Op. Justices, 122 Mass. 8 3 Id. 746-768. 
600 (1877). On the same ground they ® Mass. Const., c. 3, art. 2. 


decided that women could not be ap- 
pointed as justices of the peace (Op. 
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sulted from its application. The possibility of an abuse is an 
argument for the enactment or repeal, but not for a particular 
construction of a law. In one instance alone has an extra-judicial 
opinion in Massachusetts been reversed.' But many more judicial 
opinions in cases argued during the last century have suffered 
the same fate; and that too at the hands of the same court and 
often of the same judges.? 

From all that precedes are we enabled to lay down certain rules 
which should govern in defining the power of referring questions 
to the judges? No one doubts that the department making the 
inquiry must be the first judge of the importance and occasion of 
the inquiry. Is it the sole or final judge of that matter? 
Quando aliquid mandatur, mandatur est omne per quod parveni- 
tur ad illud.* 

A special authority is granted. A prerogative would be null 
unless it carried with it the proper discretion to exercise it. 
The power to demand necessarily implies the right to a reply. 
For whenever there is authurity on the one hand, there must be 
a corresponding duty upon the other. There is a well defined 


distinction between a judge acting juridically and a judge acting 


in the capacity of an adviser. The former adjudicates, settles 
and decides; the latter gives an opinion upon questions pro- 
pounded; he throws upon them the light of his learning.‘ 
‘*The moment a court ventures to substitute its own judgment 
for that of the legislature, in any case where the constitution has 
vested the legislature with power over the subject-matter, that 
moment it enters upon a field where it is impossible to set limits 
to its authority, and where its discretion alone will measure the 
extent of its interference.’’® And there is great force in the 


1QOp. Justices, 8 Mass. 547. The 
judges here held that even when Pres- 
dent called out the militia, under U. 
S. Const., art. 2, sec 2, the several 
governors could judge for themselves 
of the exigency, as chief commanders 
of the State’s militia. Such a view, in 
the face of the clear provision of the 
U. S. constitution could not stand. 
See Martin v. Mott, 12 Wheat. 19. 


2 See Bigelow’s Overruled Cases, 
Williams’ Mass. Citations; Desty’s 
Federal Citations. 

8 Heard v. Pierce, 8 Cush. 345. 

4 See Legal Effect of Opinions by 
Judges, by Prof. J. B. Thayer, Dean of 
Harvard Law School (1885). 

5 Cooley’s Const. Lim. 201 and 
cases cited. 
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statement of Judge Cooley, that, ‘* courts (judges) cannot run a 
race of opinions upon points of right, reason and expediency with 
the law-making power.’’! What is an ‘* important question of 
law ’’ or a solemn occasion ’’ depends upon facts within the 
knowledge of the political branches of the government. The 
judges have claimed, in some instances, that the same matter 
might come up judicially before them. But the answer to that 
is that the same matter will not be likely to come up again if they 
answer. The assumption of a possibility cannot be an excuse 
for the neglect to exercise a duty. No governor would refuse to 
appoint a judge because he might make a mistake and choose a bad 
one. Suppose that a governor is called on to pardon a thief who 
has been convicted and he desires to have the judges interpret 
certain laws before doing so; may the judges refuse to answer 
because the subject-matter is unimportant? For whose benefit 
doesthe constitution authorize the political departments to obtain 
the opinions of the judges? Surely not for the benefit of the 
judges, but to help the propounder of the questions in the dis- 
charge of his duties. But, it may be said, the constitution has 
limited this power to a certain class of questions. That is true, 
but it is like the case where the constitution provides who may 
be a representative or a senator and then makes the house and 
Senate the final judges of the qualifications of its members. 
This power, if unrestricted, may interfere with private rights 
and the administration of justice, it may be said. The answer 
is that the political departments are accountable to the people, 
not to the judges for.an abuse of their power. The legisla- 
tures are interfering every year with private rights, by regulating 
them, creating new rights, imposing new obligations, both upon 
the citizen and the public official. To all these objections the re- 
mark of Chief Justice Gray applies: ‘* private rights must be 
held subordinate to the public welfare:’’ and the case ‘* falls 
within the strictest interpretation of the maxim, sa/us populi 
suprema lex.? The discretion must rest with the power; and by 
attempting to revise that discretion the judges subordinate a co- 


1 Ibid., p. 204. 


260. See also 3 Harvard Law Rev. 
2 Taunton v. Taylor, 116 Mass. 254, 
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equal branch of the government tothemselves. It is never cus- 
tomary in courts of justice for an appeal court to revise the dis- 
cretion of the trial judge on matters of fact; and in the nature 
of the case the executive and legislature are the best judges pf the 
facts concerning which they feel called upon to act for the gen- 
eral welfare. It cannot be said that this plea would apply with 
equal force to prevent the judges from declaring an act of the 
legislature unconstitutional. In such a case the legislature has 
performed its duty. The constitution is above the act which 
they have adopted. Itis the suprema lex to which ali must yield. 
But under the provisions requiring judges to answer they*become 
the auxiliaries of the law-making power, or of the executive. 

The true construction of the provision requiring the judges to 
answer, according to the weight of reason and authorities, would 
seem to be that the judges are always obliged to answer except 
when the same matter is actually pending before them juridically. 
To require them to answer when they are actually called on as 
judges, acting juridically, would interfere with the independence 
of the judiciary. The whole constitution must be construed to- 
gether.! In the words of Lord Coke, the ‘‘ whole is to be ex- 
amined with a view to arriving at the true intention of each 
part.’? ? When it is claimed that it is also an interference with 
the independence of the judiciary if the judges are compelled to 
answer when the same question may come up before them judi- 
cially, it may be replied that the constitution only prevents an 
actual interference. The possibility of an interference is such 
aremote hypothesis that it cannot form the basis of an argu- 
ment for the non-performance of a duty. Possible interference 
is not interference. As I have already said, the stronger pre- 
sumption is that if the judges answer extra-judicially, they 
will not be called on to do so judicially. It would be proper 
for the political departments to exercise this power judiciously ; 
but as they have the power, they must be held to have the 
discretion necessary for its exercise. 

In some cases the judges undoubtedly might very properly be 


1 Op. Justices, 4 N. H. 563, 567. 2 Coke’s Litt. 3811; Cooley’s Const, 
Lim. 70. 
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excused from giving an opinion, but such excuses appeal to the 
judgment of the department propounding the interrogatories, 
The obligation to answer is absolute, except in cases where the 
judicjary is already seized with jurisdiction in the regular course 
of juridical proceeding. I have gone into this subject at great 
length, perhaps, but my reason for so doing may be appropri- 
ately expressed in the language of the Massachusetts judges 
in a very able opinion, probably prepared by Gray, C. J., now 
of the U. S. Supreme Court: ‘* Questions of the construction of 
a constitution which has been long in force are not to be decided 
by a mere interpretation of the language of the instrument, but 
are in a great degree historical questions, upon which the prac- 
tical exposition of those branches of the government charged 
with the duties of administration and legislation, especially if 
nearly contemporaneous with the establishment of the consti- 
tution, and followed and acquiesced in for a long period of years 
afterwards, is never to be lightly disregarded, and is often con- 
clusive. This rule of construction has been frequently applied 
by the courts as a test of the constitutionality of acts of the. 
executive or legislative departments.’?! The same rule has been 
succinctly stated thus: ** Long and continued usage furnishes a 
contemporaneous construction which must prevail over the mere 
technical import of words.’’? And, finally, if it be claimed that 
unless the judges restrict the proper exercise of the power, by 
their own construction the other departments are liable to abuse 
it, I answer in words of the maxim, omnia presumunter rite et 
solemniter esse acta.* 


Hugo A. 
RIVER, Mass. 


1 Opinion of Justices, 126 Mass. error is nowso common that it must 


594 (1878). have the force of law,’’ 478. Cited in 
2 Rogers v. Goodwin, 2 Mass. 475. Cooley’s Const. L., p. 84. See also 
The court was construing anold col- Stuart v. Laird, 1 Cranch, 299. 
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I. The Question Stated. 
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Exempt Both. 
VI. The Tendency of the Court. 


I. THe Question STATED. 


The sovereignty of the state is essentially indivisible and 
inalienable. In the last analysis it reposes in the people 
themselves. It may be granted to a single individual. It 
may be delegated to public representatives. It may be lodged 
in co-ordinate branches of government. Two or more states 
may even by mutual consent yield the exercise of specified 
powers to a joint government, and thereby limit the extent, 
though not the content, of their individual sovereignty. But 
in all these cases the incidents of sovereignty are given into 
the hands of public officers, and the same power that granted 
may revoke. Once lodged, the sovereignty remains until re- 
called. In no case is it conceivable that these temporary trustees 
can transmit to others the trust that they have received, or give, 
grant or barter away any of its essential powers. 

In our modern representative governments this principle is 
practically conceded. Whatever is non-essential or incidental 
may be the subject of legislative gift or contract, but whatever 
is essential and of the essence of sovereignty is lodged perma- 
nently in the people and can be disturbed only with their con- 
sent. If one legislature, by gift or contract, attempt to dispose 
of any of these essentials, no right vests in the beneficiary other 
than the right of present enjoyment subject to the pleasure of 
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the same or a subsequent legislature. Blackstone has stated the 
rule broadly that ‘‘acts of Parliament derogatory from the 
power of subsequent parliaments bind not,’’ putting the rule 
upon the ground that ‘* the legislature, being in truth the soy- 
ereign power, is always of equal, always of absolute authority.” ! 
And the rule is equally sound under our republican form of 
government, subject only to the limitation that the legislature is 
not, like the British Parliament, an omnipotent body, but is 
amenable always to the constitution, and must act within the 
well defined limits of that instrument. But nowhere in any 
American constitution is there to be found any authority under 
which a legislature can barter away the essentials of sovereignty. 
The founders of the republic would have stood amazed at any 
proposition looking to that end. While individual States were 
asked to yield up certain of the incidents of sovereignty to be 
exercised in their behalf by a superior government of which 
they were a part, they retained in undiminished vigor all rights 
and power not expressly granted. These they exercise within 
their respective jurisdictions with the same absolute freedom and 
under the same political sanction as if wholly independent states. 
And these, or such of these as are essential to their separate 
political existence, they cannot dispose of or in any way abridge, 
and still remain sovereign states. 

While the rule is thus broad and inclusive there has been in 
one particular a wide and dangerous departure from it in the 
course of American jurisprudence. The Supreme Court of the 
United States has established and thus far maintained the doc- 
trine that a State can by contract yield for a term of years or 
forever its right of taxation. It is conceded that it cannot thus 
bind itself to an irrevocable contract for the non-exercise of the 
right of police? or of eminent domain,’® powers certainly not 


1 1 Black. Com. 90. See also Will- 
iams v. Pritchard, K. B., 4 T. R. 2, 
a tax case in which it is said: “ It 
cannot be contended that a subsequent 
act of parliament will not control the 
provision of a prior statute, if it were 
intended to have that operation;” also 
Perchard v. Heyward, K.B., 8 T. R. 468. 


2 Boyd v. Alabama, 94 U. S. 645; 
Beer Co. v. Massachusetts, 97 U. S. 
25; Mugler v. Kansas, 123 U. S. 623. 

8 Cooley, Const. Lim., pp. 281, et 
seq., 525; West River Bridge v. Dix, 
6 How. 507. 
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more important or of higher rank in the scale of sovereign at- 
tributes than the right of taxation. It may, therefore, well be 
asked on what theory and by what process of reasoning the courts 
have come to establish this one notable exception to so sweeping 
arule. To point out the origin of the doctrine of irrevocable 
tax-exemption contracts, the reasoning upon which it rests, the 
opposition with which it has been received, and the limitations 
with which it has been hedged about, will be the object of this 


paper. 
II. Lecistative Contracts IN GENERAL. 


In the absence of constitutional restrictions a State legislature 
would wield such absolute sway as to be able to make and break 
contracts at will. This follows naturally from the character of 
the legislative power. It was, indeed, questioned by the eminent 
jurist, Chief Justice Marshall, ‘* whether the nature of society and 
of government does not prescribe some limit to the legislative 
power,’’ but he concedes in the same breath that the problem is 
practically insoluble.’ In Dartmouth College v. Woodward,’ he 
says: ** According to the theory of the British constitution, their 
Parliament is omnipotent ;’’ and in Owings v. Speed,’ he refused 
to protect the beneficiary of a legislative grant from the opera- 
tion of a subsequent act divesting such beneficiary of his title 
under the grant, and placed the decision on the ground that pre- 
vious to the adoption of the Federal constitution there was no 
check on the supreme power of a State legislature except such 
as might exist in the constitution of the State itself. Other de- 
cisions inthe Federal courts have re-affirmed the same doctrine.‘ 
It may be broadly asserted that a legislature, untrammeled by 
constitutional checks, is practically omnipotent. 

It next becomes important to inquire what checks, if any, have 
been placed upon the power of a legislature to make, enforce, or 
revoke contracts. It is not our purpose to deal with such re- 
straints as have been imposed in State constitutions, but only 


1 Fletcher v. Peck, 6 Cranch, 87, 3 5 Wheat. 420. 
135. 4 League v. De Young, 11 How. 185. 
2 4 Wheat. 518, 643. 
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with the clause of the Federal constitution under which acts of 
State legislatures relating to contracts have been repeatedly an- 
nulled. The first clause of the tenth section of article 1 of the 
constitution of the United States provides that ‘* no State 
shall * * * pass any bill of attainder, ex post facto law, or 
law impairing the obligation of contracts.’’? Under this clause 
there has grown up a series of ‘judicial decisions remarkable not 
only for their great learning but also for the incalculable effect 
that they have had upon important public and private interests. 
It is to these that we must look for the law in restraint of 
legislative action concerning contracts. 

The phrase, ‘* impairing the obligation of contracts,’’ is at- 
tributed, upon just what authority is uncertain, toJudge Wilson, 
a Scottish lawyer profoundly learned in the civil law and one of 
the ablest members of the Constitutional Convention. It was 
first proposed in the convention to adopt a somewhat similar 
clause from the Ordinances for the Government of the North- 
West Territory, which provided that ‘* in the just preservation 
of rights and property, it is understood and declared, that no law 
ought ever to be made, or have force in said territory, that shall, 
in any manner whatever, interfere with or affect private con- 
tracts or engagements, dona fide and without fraud, previously 
formed.’’ This proposition did not meet with favor, and the 
clause as it now stands was finally adopted. 

Just what the convention meant to guard against in making 
this phrase a part of the fundamental law, has been the subject 
of much learned discussion. The subject wasscarcely mentioned 
during the heated controversy that followed the completion of 


the work of the convention. It is referred to but twice inthe . 


Federalist, once by Hamilton in No. VII. of that famous collec- 
tion, and once by Madison in No. XLIV. When it first came 
up for interpretation by the Supreme, Court the journal of the 
convention and the Madison papers yet lay in manuscript and 
were inaccessible; Judge Wilson, its probable author, was dead; 
and the court, to quote Chief Justice Marshall, decided the 
question from ‘* the meaning of words in common use.’’ Prob- 
ably the court employed the best resources at its command, but 
he student of our judicial history will, in the light of subsequent 
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events, read with some surprise the able Chief Justice’s asser- 
tion that ‘* it would seem difficult to substitute words which are 
more intelligible or less liable to misconstruction,’? and that 
«the words of the constitution are express, and incapable of 
being misunderstood.’’! From all the evidence thus far adduced, 
it seems altogether probable that the framers of the constitution 
meant simply to place a prohibition upon State legislation im- 
pairing the obligation of private contracts, and to set up in civil 
cases the same safeguard as is provided in criminal cases by the 
clause forbidding the passage of ex post facto laws.? But what- 
ever the intention of the authors of the clause, the courts gave 
to it so elastic an interpretation as to bring within its scope all 
contracts, executed and executory, private and legislative. 

The question of legislative contracts first came up with refer- 
ence to a grant of land made by the State of Georgia to private 
individuals and afterwards revoked on the ground that the grant 
had been obtained by fraud. Chief Justice Marshall delivered 
the opinion of the court and settled once for all these proposi- 
tions: (1) a grant by a State is a contract; (2) a contract with 
a State is within the prohibition of the clause of the constitu- 
tion forbidding a State to pass any law impairing the obligation 
of contracts.* This doctrine of irrevocable legislative grants 
was soon after re-aflirmed.! 

From the doctrine of irrevocable grants of corporeal prop- 
erty, the court passed to that of the irrevocable grant of fran- 
chises. Charters of incorporation were held to be contracts 
within the intent of the constitution and to be beyond the fu- 
ture control of the law-making power. This doctrine was first 
enunciated in the now famous case of Trustees of Dartmouth 
College v. Woodward,’ and has been repeatedly re-affirmed.® 

Thus, under this clause of the eonstitution, intended doubtless 
for the protection of private contracts from legislative interfer- 


1 Sturges v. Crowninshield,4 Wheat. Town of Pawlet v. Clark, 9 Cranch, 
122, 197, 198. 292, 335. 
2 See Shirley’s The Dartmouth 4 Wheat. 518. 
College Causes, pp. 213-228. 6 Planters’ Bank v. Sharp, 6 How. 
3 Fletcher v. Peck, 6 Cranch, 87. 301; The Binghamton Bridge, 3 Wall. 
4 Terrett v. Taylor, 9 Cranch, 43; 51, 73; Louisville Gas Co. v. Citizens 
Gas Co., 115 U. S. 683. 
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ence, there grew up the doctrine that a legislature can make a 
contract so binding as completely to tie the hands of all sub- 
sequent legislatures, so immovable that it can never be dis- 
turbed, amended, or repealed. The result has been far from 
favorable to public interests. Established without warrant of 
precedent or tradition, the doctrine has become so settled and 
stringent in its application, so comprehensive and far-reaching 
in its scope, that under its protection, to quote the words of one 
of the ablest of modern commentators, ‘‘ the most enormous and 
threatening powers in our country have been created; some of 
the great and wealthy corporations actually having greater in- 
fluence in the country at large than the States to which they owe 
their corporate existence. Every privilege granted or con- 
ferred — no matter by what means or on what pretense — being 
made inviolable by the constitution, the government is frequently 
stripped of its authority in very important particulars, by un- 
wise, careless, or corrupt legislation; and a clause of the Fed- 
eral constitution, whose purpose was to preclude the repudiation 
of debts and just contracts, protects and perpetuates the evil.’’! 
As we shall see presently, in no respect is this unwise legislation 
more frequent or pernicious than in the granting of tax-exemp- 
tion contracts, and one of the justices of the Supreme Court has 
borne witness that it is this class of contract cases that ‘* most 


frequently calls for the exercise of our [their] supervisory 
power.’’? 


III. IrrevocaBLe Tax-ExemptTion Contracts. 


The case of the State of New Jersey v. Wilson,*® decided in 
1812, is the first of a long line of cases dealing with legislative 
contracts as to taxation. The circumstances of the case were 
briefly as follows: The Delaware Indians had, in 1758, yielded 
their claim to certain portions of New Jersey under an agreement 
by which they were to be forever secured in the possession of a 
tract of land of about three thousand acres to be purchased for 


1 Cooley’s Constitutional Limita- 2 Murray v. Charleston, 96 U. S 
tions, p. 279, note. 432. 
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their use and to be exempted from taxation. They resided on 
this tract until 1801, when the remnaat of the tribe secured the 
passage of an act whereby they were empowered to sell the land 
and migrate to an Indian settlement in New York. This enabling 
act contained no provision whatever on the subject of taxation. 
The lands were sold in compliance with the act, and passed into 
the possession of private individuals. Soon afterward the leg- 
islature repealed the provision of the act of 1758 relating to tax- 
ation, and efforts were made to levy and collect the prescribed 
taxes. The owners of the land brought suit to test the validity 
of the repealing act, and, after the courts of New Jersey had de- 
cided adversely to them, carried the case to the Supreme Court 
of the United States where it was submitted without argument. 
Chief Justice Marshall read the opinion of the court re-affirming 
the doctrine of Fletcher v. Peck, that the constitutional prohibi- 
tion extends to contracts to which a State isa party as wellas to 
contracts between individuals; holding that the act of 1758 con- 
stituted a contract, and that the privilege of exemption from 
taxation was annexed to the lands and not to the persons of the 
proprietors; and deciding that as the State of New Jersey did 
not insist on the surrender of this privilege in the enabling act 
of 1801, the purchasers under that act acquired all the privi- 
leges and immunities enjoyed by the Delawares. The subsequent 
act intended to annul this exemptioh was therefore adjudged un- 
constitutional on the ground that it impaired the obligation of the 
original contract. 

Whatever may be thought of the other cases held to fall within 
the prohibitory clause concerning contracts, there can be no 
question but that this involved consequences of the gravest char- 
acter, and gave form to a series of judicial decisions that have 
met with strong and well grounded opposition. It was probably 
the first time in the history of jurisprudence that the sovereign 
power of taxation had been adjudged the proper subject-matter 
of contract. So imperative a necessity exists for the exercise of 
this power, that it is of the very essence of political autonomy. 
To hold that one legislature can forever bind the State to the 
non-exercise of this prerogative, is to hold that the legislature 
can destroy the State by taking from it the means of existence. 
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It will be shown later how the Supreme Court shrank from the 
logical consequences of its own decision, and how sundry of the 
judges refused further assent to so dangerous and irrational a 
doctrine. 

Fortunately we are not left in doubt as to the attitude of the 
present cours toward this leading case on tax-exemption con- 
tracts. In 1885 exactly the same state of facts came before the 
court. It appears that for a long period of years after the de- 
cision in New Jersey v. Wilson, the owners of the exempt tract 
contented themselves with the right to an extraordinary privilege 
and failed to insist upon its exercise. But after the lapse of 
sixty years some owner of a portion of the exempt land again 
asserted his right to immunity from taxation, and refused to pay 
his assessments. This led to the important determination to be 
found in Given v. Wright.1_ Mr. Justice Bradley, speaking for 
the court in that case, says: — 

** We do not feel disposed to question the decision in New Jer- 
sey v. Wilson. It has been referred to and relied on inso many 
cases from the day of its rendition down to the present time, that 
it would cause a shock to our constitutional jurisprudence to dis- 
turb it now. If the question were a new one we might regard 
the reasoning of the New Jersey judges as entitled to a great 
deal of weight, especially since the emphatic declarations made 
by this court in Providence Bank v. Billings? and other cases, 
as to the necessity of having the clearest legislative expression 
in order to impair the taxing power of the State.’’ 

*¢ The question then, will be whether the long acquiescence of 
the land-owners under the imposition of taxes, raises a presump- 
tion that the exemption, which once existed, has been sur- 
rendered.”’ 

And on this last ground, thus painfully sought out that the 
leading case might stand undisturbed, the court decides that, as 
the original exemption was a franchise and as taxes have been 
assessed and paid for sixty years, the non-user of the franchise 


for that period amounts to ‘‘ presumptive proof of its abandon- 
ment or surrender.’’ 


1117 U. S. 648. 
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While the decision in New Jersey v. Wilson was thus open 
to criticism, its full significance was not seen until another, and 
more famous case, had been adjudicated in the highest court of 
the republic. 

The decision in the Dartmouth College Case gave to the tax- 
exemption contract doctrine an instant aud tremendous im- 
portance. That decision, as everybody knows, declared that the 
charter of a private corporation is a contract and within the pro- 
tection of the constitution of the United States. The inevitable 
conclusion followed that an exemption from taxation contained 
in a charter creating a corporation, is a part of such charter and 
partakes of its inviolability. It was speedily seen by those in- 
terested that a rule of law which was adopted to protect a‘de- 
serving charity could be as easily invoked to protect a moneyed 
corporation or a greedy monopoly. Corporations have been 
swift to avail themselves of the knowledge. Under the egis of 
the Dartmouth College Case the most oppressive monopolies 
have sheltered themselves from the legislative action of the very 
power to whose indulgence they owe their existence. Attempts 
of legislatures to cut off or of courts to curb the dangerous exer- 
cise of corporate franchises have invariably been met by an appeal 
to this decision; and it is not too much to say that corporations 
may justly claim the famous document as their historic Magna 
Charta. The words of Chief Justice Richardson in reading the 
opinion of the New Hampshire court have, after the lapse of 
seventy years, almost the ring of prophecy: — 

‘* If the charter of a public institution, like that of Dartmouth 
College, is to be construed as a contract within the intent of the 
constitution of the United States, it will, in our opinion, be diffi- 
cult to say what powers, in relation to their public institutions, 
if any, are left to the State. It is a construction, in our view, 
repugnant to the very principles of all government, because it 
places all public institutions of all the States beyond legislative 
control.’’ 

In the face of all these considerations the Supreme Court held 


1 Farrar’s Report of the Case of Dartmouth College, etc., p. 230; also, 1 N. 
H. Rep. 111. 
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the charter of a corporation a more sacred thing than the 

sovereignty of a people. All English law and precedents were 
thrust aside. In England the right of Parliament to dissolve a 
corporation or to amend its charter had never been successfully 
questioned.! The creature of law, owing its life to the breath 
of legislative or royal favor, it was amenable throughout its 
existence to its creator. The most powerful corporations, — 
like that known as the East India Company,— yielded their 
charter rights and even their corporate life at the will of Parlia- 
ment. But in the United States another doctrine was solemnly 
promulgated. Existing corporations, the term of whose life was 
not fixed by their charters, might truly claim the attribute of 
immortality. States were warned that if they wished to main- 
tain any control over future corporations, they must do so by 
reserving that right in all charters thereafter granted.? In a 
word, the attempt of the framers of the constitution to protect 
the sanctity of contracts had been broadened into a foundation 
for the most obnoxious monopolies. 

The case of the Piqua Branch of the State Bank of Ohio v. 
Knoop ® is of great importance as containing the first thorough 
discussion of all questions involved in legislative tax-exemption 
contracts. The State of Ohio had in 1845 passed a general 
banking act, one provision of which was that each banking com- 
pany organized under the act should semi-annually set off six 
per cent. on its net profits in lieu of all taxes to which the 
company or the stockholders therein would otherwise be subject. 
The Piqua Branch was organized under this act in 1847. In 
1851 the legislature passed an act ‘*to tax banks, and bank and 
other stocks, the same as property is now taxable by the laws of 
the State.’’ A tax was levied upon the Piqua Branch Bank 
under this act and upon the bank’s refusing payment, suit was 
brought by the State for its enforcement. The bank set up asa 
defense that the tax imposed was in violation of itscharter. The 
Supreme Court of Ohio sustained the validity of the tax, and 
the case was appealed to the Supreme Court of the United 


1 1 Blk. Com. 485; 2 Kyd on Corp. 
447. 


2 Justice Story in Dart. Col. » 
Woodward, supra, p. 712. 
3 16 How. 369. 
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States. Here a decision was given in favor of the bank, the 
opinion being read by Mr. Justice M’ Lean, the sole survivor, as 
he pathetically remarks in the course of his opinion, of the 
famous bench of judges of which Marshall and Story were lead- 
ing lights. The opinion is learned and exhaustive, conceived in 
the spirit of Marshall’s earlier decisions, and buttressed with 
much of that great master’s invincible logic. It had previously 
been decided in Gordon v. Appeal Tax Court! that an annual 
bonus in lieu of taxation, fixed by the charter of a banking cor- 
poration and accompanied by a pledge not to tax such corpora- 
tion beyond the extent of the bonus, was a contract binding on 
the State and operating in favor of the stockholders personally 
as well as of the corporate capital. In the case now under con- 
sideration there was no pledge that such annual per cent. of 
profits should be forever accepted in lieu of other tax, nor did 
the question of individual taxation of stockholders come before 
the court. The majority of the court, concurring with Mr. 
Justice M’Lean, held that the law of 1845 created a contract 
binding on the banks established under it and on the State ; and 
that the act of 1851 impaired the obligation of that contract and 
was therefore unconstitutional and void. 

The feature of the opinion which must make it of lasting 
interest to all students of this subject, is the argument that a 
State, in granting an irrevocable exemption from taxation does 
not relinquish a part of its sovereign power. The learned 
justice says: 

‘* The assumption that a State, in exempting certain property 
from taxation, relinquishes a certain part of its sovereign power 
is unfounded. The taxing power may select its objects of taxa- 
tion; and this is generally regulated by the amount necessary to 
answer the purposes of the State. Now the exemption of prop- 
erty from taxation is a question of policy and not of power.’’? 

And again :— 

‘© A State in granting privileges to a bank, with a view of af- 
fording a sound currency or of advancing any policy connected 
with the public interest, exercises its sovereignty, and for a pub- 
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lic purpose, of which it is the exclusive judge * * * This 
act so far from parting with any portion of its sovereignty, is an 
exercise of it. Can any one deny this power to the legislature? 
Has it not a right to select the objects of taxation and to deter- 
mine the amount? To deny either of these, is to take away 
State sovereignty.”’ } 

This argument is specious but, it seems to us, fatally weak. 
It is true that the exemption of property from taxation is a ques- 
tion of policy. It is equally true that the legislature may and 
should exempt property from taxation whenever there is a 
sound reason for so doing. The encouragement of religion and 
morals, the advancement of education, even, as the learned jus- 
tice suggests, the providing for a sound currency, — all these 
objects and many more may justify a legislature in granting ex- 
emptions from taxation. And it is true, likewise, that a legisla- 
ture in so doing does not part with any portion of its sover- 


eignty. Anglo-Saxon legislatures in all ages have done these , 


very things. But always, and everywhere, save under the judi- 


cial interpretations of our own court, such grants have been 
made with the understanding that they could be re-called as the 
needs or policy of the State might dictate. A legislature in ex- 
empting church property from taxation parts with no portion of 
the State sovereignty; but a legislature that attempts to exempt 
the same property forever from taxation does attempt to part 
with a portion of the State sovereignty. The sovereign power 
of taxation is the absolute power to tax every kind and all of 
every kind of property within the jurisdiction of the taxing 
power. Anything less than this is something less than sover- 
eignty. Therefore the legislature of Ohio did not part with 
any portion of the sovereignty of that State in accepting a per 
cent. on profits in lieu of taxation, but it did part with a por- 
tion of the sovereignty in binding all subsequent legislatures to 
accept the same arrangement. 

It is easy to see that such a doctrine might be carried to the 
verge of State suicide. Suppose, for instance, in the case of 
New Jersey v. Wilson, cited above, that a great city with a mill- 
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ion inhabitants had grown up within the limits of the exempt 
land. These citizens, together with millions of property, would 
have been forever free from taxation for State purposes in vir- 
tue of an arrangement with the Delaware Indians made over a 
hundred years ago. If banks may be exempted from taxation, 
so may railroads, and manufactories, and farms, and property 
of every description ; and it needs only a corrupt and worthless 
legislature in order to tie forever the taxing power of the State 
in regard to the most extensive private interests. The exigen- 
cies of a State can never be foreseen. As well might a legisla- 
ture say thata certain piece of property shall forever be exempt 
from the possibility of lawful seizure under the right of eminent 
domain, as to say that it shall forever be exempt from taxation. 
A contract could be made, and a consideration paid, in one case 
as wellasin another. But such a law would be no more a con- 
tract than would a law forever yielding the right of the State to 
exercise the police power over the same property. A legisla- 
ture may always select the objects of taxation and determine the 
amount ; it may, from considerations of public policy, exempt 
certain kinds of property from all taxation whatever; it may 
consent to receive a fixed amount in lieu of regular taxation; but 
it cannot, without yielding up sovereign attributes, make a bind- 
ing contract, for aterm of years or forever, the subject-matter 
of which is the power to tax. 

As will be pointed out more in detail later, a strong minority 
of the court took this view of the case and dissented strongly 
from the doctrine of the prevailing opinion. 

The case just under consideration was decided in 1853. From 
that time down to the present moment the question has returned 
again and again to trouble the court, and will continue so to re- 
turn until an indispensable prerogative of sovereignty is vindi- 
cated against the strength of blind precedent. It is needless to 
traverse the ground covered by the later decisions further than 
to point out the extent to which the doctrine has been carried. 

Two important cases, — The Home of the Friendless v. Rouse ! 
and The Washington University v. Rouse,?— may be considered 
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together, as both arose out of the same state of facts. Both 
were cases where charitable institutions had been chartered with 
a provision exempting them from taxation and had afterward 
been subjected to taxation by a subsequent legislature. Mr. Jus- 
tice Davis, speaking for the court, says: — 

‘©The validity of this contract is questioned at bar on the 
ground that the legislature had no authority to grant away the 
power of taxation. The answer to this position is, that the ques- 
tion isno longer open for argument here, for it is settled by re- 
peated adjudications of this court, that a State may by contract 
based on a consideration, exempt the property of an individual 
or corporation from taxation, either for a specified period or 
permanently. And it is equally well. settled that the exemption 
is presumed to be on sufficient consideration, and binds the 
State if the charter containing it is accepted.”’ 

It would be difficult to find a plainer statement of the law 
established by the Supreme Court of the United States on this 
important question, or one more welcome to corporate interests. 

To this decision there were also dissenting voices, as we shall 


see when we come toa fuller consideration of the opposition with 
which the doctrine of irrevocable tax-exemption coutracts has 
been met. 


In all subsequent cases the question has been treated as res ad- 
judicata, although the court has from time to time expressed 
doubts as to the wisdom of the established doctrine. In the case 
of Wilmington Railroad v. Reid ! and Raleigh and Gaston Rail- 
road Company v. Reid,’ the question was so treated and no 
dissenting voices seem to have been heard. In the course of his 
opinion in the former case, however, Mr. Justice Davis, 
speaking for the court, says: — 

<< It may be conceded that it were better for the interest of the 
State, that the taxing power, which is one of the highest and most 
important attributes of sovereignty, should on no occasion be 
surrendered. In the nature of things the necessities of govern- 
ment cannot always be foreseen, and in the changes of time, the 
ability to raise revenue from every species of property may be 
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of vital importance to the State, but the courts of the country 
are not the proper tribunals to apply the corrective to impnovi- 
dent legislation of this character. If there be no constitutional 
restraint on the action of the legislature on this subject, there is 
no remedy, except through the influence of a wise public senti- 
ment, reaching and controlling the conduct of the law-making 
power.” 

Other cases of like character have been frequently before the 
court during the last score of years, but the decisions have been 
uniformly consistent with the leading cases.! 


IV. Opposition To THE DocTRINE. 


The doctrine laid down in the leading cases on the right of 
one legislature to grant exemption from taxation which shall 
bind all subsequent legislatures, has not been established without 
strong and persistent opposition. A slight survey of the circum- 
stances attending the decision of a few of these cases will amply 
sustain this proposition. 

The first case, that of New Jersey v. Wilson,? was submitted 
without argument and, as is intimated in Given v. Wright,’ might 
have been very differently determined upon a fuller consideration 
of all the facts. The questionable nature of the subject-matter 
of the supposed contract in that case, namely, the sovereign 
prerogative of taxation, does not seem to have occurred to Chief 
Justice Marshall; at any rate it receives no attention in his 
opinion. But the subject of taxation was brought forcibly to 
his attention in the famous case of M’Culloch v. Maryland, 
decided a few years afterward, and again in the case of Osborn 
v. United States Bank.’ In these cases, while deciding in favor 
of the supremacy of the laws of Congress and against the rights 


1 Magee v. Mathis,4 Wall.143; Tom- Tennessee, 95 U. S. 679; New Orleans 
linson v. Branch, 15 Wall. 460; Tomlin- v. Houston, 119 U. S. 265. 
son v. Jessup, Jb. 454; Humphrey v. 27 Cranch, 164. 
Pegues, 16 Wall. 244; Dodge v. Wool- $117 U. S. 648, 655. 
sey, 18 How. 331; Bank v. Thomas, 18 44 Wheat. 316. 
How. 384; Pacific Railroad Co. »v. 5 9 Wheat. 738. 
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of the States to tax ‘‘ its instruments employed in the execution 
of its powers,’’ he enforces the truths that, ‘*the power of 
taxation is one of vital importance;’’ that ‘* the power of 
taxing the people and their property, is essential to the very exist- , 
ence of government, and may be legitimately exercised on the 
objects to which it is applicable, to the utmost extent to which 
the government may choose to carry it ;’’ that ‘*the people of 
a State give to their government a right of taxing themselves 
and their property, and as the exigencies of government cannot 
be limited, they prescribe no limits to the exercise of this right, 
resting confidently on the interest of the legislator, and on the 
influence of the constituents over their representative, to guard 
them against its abuse.’’! Here was a statement of principles 
which might have carried the learned Chief Justice to a different 
decision in New Jersey v. Wilson, had they been clearly before 
him in the consideration of that case. They were before him, 
as we shall presently see, in the consideration of Providence 
Bank v. Billings,’ decided in 1830,’ and doubtless did much to 
induce the rule of construction in that case which has ever since 
controlled the Supreme Court in its adjudication of tax-exemp- 
tion causes. These two cases, New Jersey v. Wilson and Prov- 
idence Bank v. Billings, comprised the law as it was established 
by Chief Justice Marshall and his associates, and as it has con- 
tinued, practically unimpaired since their day. But the oppo- 
sition, as already stated, has been strong and persistent. 

In the case of the State Bank of Ohio v. Knoop‘ three justices, 
Catron, Daniel] and Campbell, dissented, and Chief Justice Taney 
refused his assent to the doctrine of the controlling opinion, 
although he concurred in its conclusions. Two of the justices, 
Catron and Campbell, wrote dissenting opinions. The dissent of 
Mr. Justice Catron rests mainly upon the proposition, boldly 
asserted and strenuously maintained, ‘‘ that, according to the 
constitution of all the States of the Union, and even of the 
British Parliament, the sovereign political power is not the sub- 


1 4 Wheat, 428. 1819; and Osborn v. U. S. Bank in 
24 Pet. 514. 1824. 
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ject of contract so as to be vested in an irrepealable charter of 
incorporation, and taken away from, and placed beyond the reach 
of, future legislatures; that the taxing power is a political power 
of the highest class, and each successive legislature having vested 
in it, unimpaired, all the political powers previous legislatures 
had, is authorized to impose taxes on all property in the State 
that its constitution does not exempt.’’? 

The dissenting opinion of Mr. Justice Campbell goes to the 
same point, but with such firmness of logic and with such force 
of statement, as to mgke it the ‘leading opinion’’ among a 
large and increasing number of dissenting voices on this impor- 
tant question of constitutional law. A few extracts will show 
the nature and scope of his argument. 

‘¢The powers of that assembly in general, and that of taxation 
especially, are trust powers, held by them as magistrates, in de- 
posit, to be returned after a short period, to their constituents, 
without abuse or diminution. 

‘* The nature of the legislative authority is inconsistent with 
an inflexible stationary system of administration. Its office is 
one of vigilance over the varying wants and changing elements 
of the association, to the end of ameliorating its condition. 

‘¢ The subject-matter of this section [of the law of 1845 pre- 
viously referred to] is the contributive share of an important 
element of the productive capital of the State to the support of 
its government. The duty of all to make sucha contribution in 
the form of an equal and apportioned taxation, is a consequence 
of the social organization. The right to enforce it is a sovereign 
right, stronger-than any proprietary claim to property. The 
amount to be taken, the mode of collection, and the duration of 
any particular assessment or form of collection, are questions of 
administration submitted to the discretion of the legislative 
authority; and variations must frequently occur, according to 
the mutable conditions, circumstances, or policy of the State.’’ 2 

We shall see later that these sound principles of government 
have since received the sanction of another strong and deter- 
mined minority of the Supreme Court. It is safe to say that a 
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large majority of the profession would give their assent to the 
proposition laid down in these opinions of the minority of the 
court. 

In an opinion given in another case at the same term, Chief 
Justice Taney says that while he concurs in the judgment of the 
majority of the court in State Bank of Ohio v. Knoop, he dis- 
sents from the reasoning on which the decision rests. His own 
views are explained in the following extract : — 

‘* Powers of sovereignty confided to the legislative body of a 
State are undoubtedly a trust committe@to them, to be executed 
to the best of their judgment for the public good; and no one 
legislature can, by its own act disarm their successors of any of 
the powers or rights of sovereignty confided by the people to 
the legislative body, unless they are authorized to do so by the 
constitution under which they are elected. They cannot, there- 
fore, by contract, deprive a future legislature of the power of 
imposing any tax it may deem necessary for the public service — 
or of exercising any other act of sovereignty contided to the 
legislative body, unless the power to make such a contract is 
conferred upon them by the constitution of the State.’’ ' 

In the case of The Home of the Friendless v. Rouse ? and Wash- 
ington University v. Rouse*® three of the eight judges sitting 
strongly dissented from the prevailing opinion. The three were, 
Chief Justice Chase and Justices Field and Miller, the last of 
whom wrote the dissenting opinion and entered a solemn protest 
against the dangerous doctrine that was to receive a new sanction 
in the case atbar. ‘* To hold,’’ he says, ‘* that any one of the 
annual legislatures can, by contract, deprive the State forever of 
the power of taxation, is to hold that they can destroy the gov- 
ernment which they are appointed to serve, and that their action 
in that regard is strictly lawful.’’ In Pacific Railroad Co. v. 
McGuire,‘ Justices Clifford and Miller dixsented and Chief Jus- 
tice Waite put his assent upon other grounds than that the tax- 
exemption was acontract which a subsequent legislature could not 
impair. In Farrington v. Tennessee® three judges, Strong, 


1 The Ohio Life Ins. & Trust Co. v. 3 8 Wall. 439. 
Debolt, 16 How. 416, 431. 420 Wall. 36. 
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Clifford and Field, dissented from the prevailing opinion. Thus 
it will be seen that the doctrine that one legislature can forever 
tie up the hands of its successors in a matter of sovereign im- 
portance, was first enunciated in a case submitted without argu- 
ment and decided without investigation, was afterwards rigidly 
limited by the same great jurist who promulgated it, and has 
since been repeatedly disaffirmed and rejected by a strong 
minority of the court who are firm in the belief that the doctrine 
must finally be abandoned. 


V. Liwrrations AND APPLICATIONS OF THE DOCTRINE. 


1, EXEMPTION WILL NOT BE PrEsUMED.— Reference has 
already been made to the limitation of the doctrine of New Jersey 
v. Wilson in the subsequent case of Providence Bank v. Billings. 
It is now necessary to point out more specifically the nature of 
this limitation. 

The Providence Bank was created under a charter which con- 
tained no provision whatever on the subject of taxation, but 
authorized the bank ** to employ its capital in banking transac- 
tions for the benefit of the stockholders, and bound the State’ to 
permit these transactions and restrained it from passing any act 
that would destroy the profits of the bank. A few years later 
the legislature of Rhode Island passed an act taxing the bank and 
this was resisted by the bank on the ground that it impaired the 
obligation of the contract embodied in the charter. Inthe course 
of his opinion Chief Justice Marshall says :— 

*¢ That the taxing power is of vital importance, that it is essen- 
tial to the existence of government, are truths which it cannot be 
necessary to re-affirm. They are acknowledged and asserted by 
all. It would seem that the relinquishment of such a power is 
never to be presumed. We will not say thata State may not re- 
linquish it ; that a consideration sufficiently valuable to induce a 
partial release of it may not exist; but, as the whole community 
is interested in retaining it undiminished, that community has a 
right to insist that its abandonment ought not to be presumed in 
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a case in which the deliberate purpose of the State to abandon it 
does not appear.’ 

The principle enunciated in this case received re-affirmation 
and sanction in the leading case of Charles River Bridge v. War- 
ren Bridge.? The question there at issue was not one of exemp- 
tion from taxation, but of exemption from competition, or in 
other words a question of monopoly. The charter of the Charles 
River Bridge Company contained no provision as to exclusive 
privileges; afterward the legislature granted to the Warren 
Bridge Company a franchise for erecting a bridge which would, 
at the expiration of a few years, become a free bridge, and thus 
destroy utterly the value of the Charles River Bridge Company’s 
property. The latter company contended that its charter con- 
tained an implied contract on the part of the State not to grant 
to any other person any privileges which would destroy the value 
of itsfranchise. On this point Chief Justice Taney says: — 

‘¢ The object and end of all government is to promote the 
happiness and prosperity of the community by which it is estab- 
lished ; and it can never beassumed that the government intended 
to diminish its power of accomplishing the end for which it was 
created. * * * The continued existence of a government 
would be of no great value, if, by implications and presumptions, 
it was disarmed of the powers necessary to accomplish the ends 
of its creation, and the functions it was designed to perform, 
transferred to the hands of privileged corporations. * * * 
While the rights of private property are sacredly guarded, we 
must not forget that the community also have rights, and that 
the happiness and well being of every citizen depend on their 
faithful preservation.’’ 

The principle adopted in these two leading cases has continued 
to govern the court in its subsequent consideration of legislative 
grants. As we are particularly concerned only with grants of 
tax-exemptions, it will be unnecessary to do more than cite a few 
of the cases of that character in which the principle has been ap- 
plied. Mention should be made of Mr. Justice Miller’s com- 
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plaint that the court has ‘* been, at times, quick to discover a 
contract that it might be protected, and slow to perceive that 
what are claimed to be contracts were not so by reason of the want 
of authority in those who profess to bind others.’’! While this 
charge is abundantly sustained by facts, it is, on the other hand, 
equally true that the court has been slow to discover legislative 
contracts where they rest in any degree upon implication. And 
indeed the court has carried this doctrine of strict construction 
of legislative grants to such a length, that Mr. Justice Miller finds 
himself constrained in a recent case to dissent together with 
Chief Justice Waite, and Justices Field and Bradley, from the 
prevailing decision of the court. The case is a peculiar one and 
worthy of careful study. 

In 1853 the legislature of Louisiana granted a charter to the 
Vicksburg, Shreveport and Texas Railroad Company, the second 
section of which reads as follows: ‘* The capital stock of said 
company shall be exempt from taxation, and its road, fixtures, 
workshops, warehouses, vehicles of transportation, and other 
appurtenances, shall be exempt from taxation for ten years 
after the completion of said road within the limits of the State.”’ 
Owing to the fact that the completion of the road was delayed 
by the outbreak of the civil war, the State undertook to tax 
the property in use upon the completed portion, and the courts 
were called upon for a construction of the exemption clause. 
After reiterating the doctrine of Providence Bank v. Billings 
and other cases to the same effect, the court, speaking through 
Mr. Justice Gray, says: — 

** In their natural and legal meaning, the words ‘ for ten years 
after the completion of said road,’ as distinctly exclude the 
time preceding the completion of the road, as the time succeed- 
ing the ten years after its completion. To hold that the words 
of exemption used by the legislature include the time before the 
completion of the road would be to insert by construction what 
is not to be found in the language of the contract; to presume 
an intention, which the legislature has not manifested in clear 
and unmistakable terms, to surrender the taxing power; and to 
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go against the uniform current of the decisions of this court upon 
the subject.’’! 

From this construction of the exemption clause the four 
judges already mentioned dissented, and concurred in the opin- 
ion that ** this exemption was designed to aid the road, and was, 
therefore, much more needed during its construction than when 
completed. It seems like a perversion of the purpose of the 
statute to hold that it intended to impede by its burden the prog- 
ress of the desired work, and relieve it of the burden only 
when finished.’’ It is significant that Justices Miller and Field 
were the only judges taking part in the decision of the Home of 
the Friendless v. Rouse and Washington University v. Rouse, 
who were still on the bench when Vicksburg, etc., R. R. Co. v. 
Dennis was decided. From the doctrine of irrevocable legisla- 
tive tax-contracts established by the former case they strongly 
dissented. From the severe application in the latter case of the 
doctrine of strict construction in determining the meaning of 
such contracts they dissented with equal earnestness. Radically 
opposed to the doctrine in 1869, they find themselves the con- 
servative members of the court in 1886. It is interesting, in 
view of these facts, to speculate as to what would have been the 
attitude of the court in 1886 toward the whole subject of tax- 
exemption contracts had it come up as a new question and not 
as ares adjudicata. 

The court has, however, been thoroughly consistent in its 
avowed purpose to construe all legislative grants strictly against 
the grantee and to uphold no claims that rest on implication. 
Thus, where one company was invested with the powers and 
privileges and subjected to the obligations contained in certain 
enumerated sections of the charter of another, and one of the 


1 Vicksburg, etc., R. R. Co. v. Den- 
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enumerated sections exempted that other company from taxa- 
tion, it was held that the exemption did not pass to the new 
company.! So, where by legislative enactment a railroad was to 
pay an annual bonus of $10,000 and its stock was to be assessed 
to the amount of the costs of construction, it was held that sub- 
sequent legislation levying a general tax upon the gross receipts 
of all transportation companies applied to this railroad, and that 
the original plan of taxation was not a surrender of the right of 
the State to tax in any other way it might see fit.?, And other 
cases go to sustain the fixed doctrine that ‘*the power to tax 
rests upon necessity, and is inherent in every sovereignty, and 
there can be no presumption in favor of its relinquishment.’’ * 

2. EXEMPTION WITHOUT A CONSIDERATION IS NOT A CON- 
tract. — A second and very important limitation of the doctrine 
of irrevocable tax-exemption contracts is to be found in the re- 
peated decisions of the Federal Supreme Court that an exemp- 
tion which is a mere gratuity, with no consideration passing from 
the beneficiary to the State, is not a contract and is repealable at 
the pleasure of the grantor. This was so decided in the leading 
case of Christ Church v. Philadelphia.* In 1833 the legislature 
of Pennsylvania enacted that ‘*the real property, including 
ground rents now belonging and payable to Christ (hurch Hos- 
pital, in the city of Philadelphia, so long as the same shall con- 
tinue to belong to the said hospital, shall be and remain free 
from taxes.’ In 1851 an act was passed under which this prop- 
erty became subject to taxation. It was held that— 

‘* The concession of the legislature was spontaneous, and no 
service or duty, or other regnunerative condition, was imposed 
on the corporation. It belongs to the class of laws denominated 
privilegia favorabilia. It attached only to such real property as 
belonged to the corporation, and while it remained as its prop- 
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erty; but it is not a necessary implication from these facts that 
the concession is perpetual, or was designed to continue during 
the corporate existence. Such an interpretation is not to be 
favored, as the power of taxation is necessary to the existence 
of the State, and must be exerted according to the varying con- 
dition of the commonwealth. The act of 1833 belongs to a class 
of statutes in which the narrowest meaning is to be taken which 
will fairly carry out the intent of the legislature.”’ 

The general statement is that such a stipulation between indi- 
viduals ** would belong to the category of nude pacts. It has no 
higher character because one of the parties was a State, the other 
a corporation, and it was put in the form of a statute.’’! Such 
acts amount frequently to mere bounty laws dictated by public 
policy, and determinable at the will of the legislature. Such 
was held to be the case wherea State offered to exempt from taxa- 
tion allreal and personal property used in the manufacture of 
salt, and afterward limited the exemption to five years. But the 
court in that case stated that had the same provision been con- 
tained in a special charter, which the corporation had accepted 
and acted upon, it would have constituted a contract.? In other 
words, what would be an irrevocable contract under a special 
charter is a mere gratuity under a general law.° 

It was this same distinction between a contract and a gratuity 
that led to the majority decision in Home of the Friendless v. 
Rouse,‘ a decision that Mr. Burroughs in his valuable work on 
taxation ® finds great difficulty in reconciling with the principle 
laid down in Christ Church v. Philadelphia. In the former case 
the exemption was granted by speeial charter ‘‘ for the purpose 
of encouraging ’’ the establishment ofa charitable institution; in 
the latter case it was granted because it had been ‘‘ represented 
that in consequence of the decay of the buildings of the hospital, 
and the increasing burdens of taxation, its means are curtailed 
and its usefulness limited.’’ In the former case the corporation 
was induced to act on the promise of exemption; in the latter, 
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the corporation was simply relieved of burdens which it was 
lawfully required to bear. 

While this distinction may serve to clear away the difficulties 
raised by Mr. Burroughs’s objections, the exception taken by 
him to Mr. Justice Davis’s dictum in the Home of the Friendless | 
v. Rouse, that ** it is equally well settled that the exemption is 
presumed to be on sufficient consideration,”’ is certainly well 
grounded. It is now an elementary principle in all these cases 
that ‘*the contract must be shown to exist,’’ that ‘‘ there is no 
presumption in its favor,’’ and that ‘‘ every reasonable doubt 
should be resolved against it.”’! And every such exemption 
must be upon a consideration in order to constitute an irrevocable 
contract.? 

3. EXEMPTION IS A PERSONAL PRIVILEGE AND NOT TRANSFER- 
ABLE. — The general doctrine of irrevocable tax-exemption con- 
tract has received a further important limitation in the decision 
of the Supreme Court that such exemption is a personal privilege, 
does not attach in rem, and does not pass with the sale of the 
franchises and property of the original beneficiary. This im- 
portant question was first squarely decided in the case of Morgan 
v. Louisiana,? which has ever since been regarded as a leading 
authority. The legislature of Louisiana had in 1853 incorpo- 
rated the New Orleans, Opelousas and Great Western Railroad 
Company with a clause exempting the capital stock from taxation 
forever, and the works, fixtures, rolling-stock and appurtenances, 
for the space of ten years after the completion of the road. 
The road was sold in 1869 on execution and passed into the 
possession of Morgan. The State afterwards sued Morgan for 
taxes upon the road and he set up as a defense the exemption 
clause of 1853. The question thus presented was whether, 
under the designation of franchises, the immunity from taxation 
upon property of the road passed to the purchaser. The Su- 
preme Court decided that it did not, but that the exemption 
‘*was a mere personal privilege of the company, and, therefore, 
not transferable to others.”’ 
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The court in the same decision defined and fixed the meaning 
of the term ‘* franchise,’’ so far as such definition was necessary 
in the discussion of tax-exemption privileges. It said: — 

‘* The term must always be considered in connection with the 
corporation or property to which it isalleged to appertain. The 
franchises of a railroad corporation are rights or privileges which 
are essential to the operations of the corporation, and without 
which its road and works would be of little value; such as the 
right to run cars, to take tolls, to appropriate earth and gravel 
for the bed of its road, or water for its engines, and the like. 
They are positive rights or privileges, without the possession of 
which the road of the company could not be successfully worked. 
Immunity from taxation is not one of them. The former may be 
conveyed to the purchaser of the road as part of the property of 
a company; the latter is personal, and incapable of transfer 
without express statutory direction.’’ 

The general principle enunciated in Morgan v. Louisiana has 
governed the court in all subsequent adjudications of the ques- 
tions there involved, and has done much to limit the sweeping 
force of the leading cases. Yet this decision was not reached 
without a serious divergence from a former decision, and a diver- 
gence which has widened with the lapse of time. The former 
decision referred to is that in the case of Humphrey v. Pegues,! 
where the court held that a charter conferring on one company 
‘all the powers, rights and privileges granted by the charter ’”’ 
of another company, carried with it the exemption from taxation 
enjoyed by the original company. To reconcile this decision 
with those of subsequent cases of a like character, has proved a 
troublesome matter. In Morgan v. Louisiana the distinction was 
placed on the ground that while immunity from taxation might 
pass under the term ‘ privilege,’’ it could not pass under the 
sale of ‘* franchises.’’ In Railroad Companies v. Gaines? the 
distinction was placed on the ground that while immunity from 
taxation might pass under a general grant of ‘all the powers, 
rights, and privileges,’’ it would not pass under a similar grant 
limited by the words ‘ for the purpose of making and using said 
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road.’’ In Picard v. Tennessee, etc., Railroad Company,! the 
court speaks of ‘* the later’’ and * better opinion ’’ ‘* that un- 
less other provisions remove all doubt of the intention of the 
legislature to include the immunity in the term ‘ privileges,’ 
it will not be so construed.’’ In short the strictest possible rule 
of construction has been followed in all cases subsequent to 
Morgan v. Louisiana, and the court has uniformly refused to up- 
hold an alleged immunity from taxation where the franchises to 
which the immunity was originally attached had been transferred. 

It may be stated as a general rule, supported by numerous 
cases, that immunity from‘taxation is a personal privilege, and 
does not attach to or run with the property or franchise, and is 
not transferable unless by a new and expressed authorization by 
the legislature. ? 

4. Exemprion oF One or Two CoMPANIES 
poEes NoT Exemer Boru. — A new phase of the question is pre- 
sented in those cases where two companies are consolidated, one 
of which is by law exempt from taxation and the other not. Of 
course here, as elsewhere, the plainly expressed intent of the 
legislature to exempt the new comp:ny formed by the consolida- 
tion, will be entirely conclusive. But in the absence of any 
statutory provisions, the rules of construction laid down by the 
courts will govern. 

It may be stated broadly that where two companies are con- 
solidated, each of which was exempt from taxation under its 
original charter, the new company will also be exempt unless 
the act authorizing the consolidation provides otherwise.* In 
such a case the presumption is that the new company takes all 
the powers and privileges which were possessed by the two 
original corporations at the time of their union, and this pre- 
sumption can be rebutted only by proving a contrary intention 
on the part of the legislature. 


1 130 U. S. 637, 642. 
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In case one of the consolidated companies was exempt and the 
other not, and the act authorizing the consolidation provides 
that the consolidated companies shall possess all the rights and 
privileges which each of the companies enjoyed under its 
charter, the exemption from taxation extends only to that por- 
tion of the aggregated property which was, at the time of the 
union, exempt under the charter of the favored company.! But 
even in such a case, the rule must be taken with the qualification 
that the new company possesses such transferred powers, privi- 
leges and immunities, only so far as they can be exercised and 
enjoyed by it, with its different officers and distinct constitution.? 
Whenever the new corporation is not so constituted as to com- 
ply with this condition precedent to exemption or commutation of 
taxation, it can lay no claim to such privilege. 


VI. Tur Tenpvency oF THE Court. 


From this brief survey of the law of legislative tax-exemption 
contracts, it must be evident that there has beena marked change 
in popular, and even judicial, opinion since the cases of New 
Jersey v. Wilson and Dartmouth College v. Woodward were given 
tothe world, At that time corporations were few in number and 
of inconsiderable importance. Since then there has been a re- 
markable increase in the number of corporations and a constant 
growth of corporate power. The exercise of such power in the 
corrupting of legislators and the procuring of legislation favor- 
able to corporations and dangerous to public interests, and the 
alarming combinations and ‘‘ trusts’? which have been formed 
within the past few years, have justly excited public discussion 
as to the control of these bodies. It is altogether probable that 
this discussion will increase rather than diminish during the next 
score of years, and that the principles stated in the preceding 


1 Phil. Wil. & Balt. R. R. Co. v. U.S. 718; Railroad Co. v. Maine, 96 
Maryland, 10 How. 376; Tomlinson v. U.S. 499; Green Co. v. Conness, 109 
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pages will be again and again argued in the courts and before the 
people. 

That the Supreme Court is alive to the necessity of a more 
stringent control of corporations may be clearly gathered from a 
study of the decisions in the ‘* Warehou<e Cases,”’ ! the «* Granger 
Cases,’’ ?the ** Railroad Commission Casex,’’?and Spring Val- 
ley Water Works v. Schottler.4 So far has the court gone in 
these cases in order to leave the legislature free to control cor- 
porations, that a strong minority of the court and the great body 
of the profession have been unable to reconcile the cases with 
the principles laid down in Dartmouth College v. Woodward. 

It is safe to say that this tendency will continue. It may even 
happen, as a not very remote contingency, that the court will de- 
part u'terly from the doctrine of the leading case. There are 
not wanting those who think that it has already gone far in that 
direction. But whatever may be the outcome as to general ques- 
tions involved in charter rights, it has been predicted by a very 
eminent authority — Mr. Justice Miller —that the court will 
finally abandon altogether the doctrine that the taxing power can 
be restricted or destroyed by exemptions contained in corporate 
charters or other legislative contracts.’ While such a reversal 
of the leading cases would undoubtedly give an unpleasant shock 
to our judicial system, it may well be a matter of serious reflec- 
tion whether, after all, it would not be in the interests of good 
government and an enlightened public policy. 


Ernest W. Hurrcvt. 
MINNEAPOLIS, MINN. 
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SOME FEDERAL DECISIONS AFFECTING RAILWAY 
SECURITIES. 


Two decisions of the Supreme Court of the United States, 
Fosdick v. Schall,! and Barton v. Barbour,? are of more than 
common importance to the property interest, for they tend to 
modify certain preconceived notions of several contract rights 
and they well indicate equitable limitations which the Federal 
chancery jurisdiction has imported into several great classes of 
securities, invented by modern legal conveyancers. It is true 
these limitations have been thus imported ouly by indirection, 
and through the machinery of the remedies afforded on this class 
of contracts; yet so potent are they, that for all practical pur- 
poses the limitations thus imposed are now as effectual as if 
actually contained in the very contracts or securities themselves. 

The cases in question are likewise notable examples of that 
controlling influence which even the dicta of an ultimate judicial 
authority may exercise. The unreflecting person who ignores 
the influence of all judicial dicta, as contradistinguished from 
adjudications, forgets that in certain splendid instances, such as 
the Roman Pretor and the Lord High Chancellor of England, 
unequivocal dicta dealing with such topics as ethical conditions 
and status have been, in effect, almost the equivalents of direct 
legislation, and far more controlling than the express judgments 
of inferior judicial authorities. Yet influential as these par- 
ticular dicta have been in history, it would seem that like 
dicta of the Supreme Court of the United States are destined to 
work higher results and to exert an influence on the complexities 
of modern American life, greater than that ever before simi- 
larly exerted in the affairs of any other people. In a late 
admirable work,® the superior quality of certain dicfa of our 
great national tribunal foreshadowing doctrines upon which they 


199 U. S. 235. 3 Constitutional History, as seen in 
2 104 U.S. 126. American Law, p. 172. 
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propose to act, seems to have attracted the attention of an able 
writer and he happily terms them ‘‘ adumbrations of doctrines.’’ 
That some ** adumbrations of doctrines ’’ should be potent in effect 
is not strange. We may well suppose that every dictum of a 
Roman Pretor was carefully noted by juris-consults because it 
foreshadowed an official edict. Certainly many ‘‘ adumbrations 
of doctrines,’’ contained in the opinions of such chancellors as 
the Lords Somers, Hardwicke, and Eldon, have become a part 
of substantive jurisprudence. It is the purpose of this paper 
to denote two instances in which great doctrines of equitable ad- 
ministration have at first indirectly obtained the force of law in 
this country. 

In this connection, it must be noted that civil law is one of 
the ministers of applied science, and that the complexities of 
modern science have made more complex modern law. Railways 
are of comparatively recent origin, and in this country the 
conditions of railways are very dissimilar to those conditions 
existing in England, so that we may expect to find these differ- 
ences reflected in the jurisprudence of the two countries. 
In England there is no such hypothecation of franchises 
permitted as that which we term a ‘‘ railway mortgage,”’ and no 
such thing precisely as a railway foreclosure suit, which is here a 
judicial foreclosure and also an administration suit of the estate 
of an insolvent corporate debtor, combined in one. One result 
is that the doctrines of our supreme national tribunal in this 
class of suits, have obtained (since the decision in Ohio and Miss. 
R.R. Co. v. Wheeler, settling the citizenship of a corporation 
created by a State of the United States) a predominating influ- 
ence upon our law of railway securities. 

Fosdick v. Schall contains a very brief sentence which is, per- 
haps, the key to recent doctrines of our Federal chancery. It 
is this: ‘* Railroad mortgages and the rights of railroad mort- 
gagees are comparatively new in the history of judicial proceed- 
ings.’? When we first read this sentence we naturally inquire, 
does it mean that this great tribunal regards the rights of rail- 
road mortgagees as essentially different from rights arising on 
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other hypothecary contracts for the payment of money; rights 
to be solved upon new theories and by new philosophies of the 
judicial mind? If so, this, at first glance, commonplace expres- 
sion hasa deeper meaning than that apparent on its face. And 
such an interpretation of this sentence will explain much that is 
novel in the American law of railway securities. 

In this connection, we must recall to ourselves the fact that 
many points touching railway securities now definitively settled, 
were but a few years ago, either imperfectly understood or ques- 
tioned; while some propositions once controverted with great 
solemnity by the ablest counsel, we have come to regard as self- 
evident. It should not seem surprising, therefore, if the decis- 
ions in Fosdick v. Schall and Barton v. Barbour be said to mark 
a juridical epoch. 

Barton v. Barbour, although one of a series of decisions, and 
not by any means the first judicial sanction of the power of the 
Federal chancery to charge railway property in custodia legis 
with certain involuntary debts, despite the protest of the owners 
of such property, is yet the first to refer this extraordinary 
power with tolerable distinctness to « discharge of a prime pub- 
lic duty incurred at its inception by the railway corporation and 
those who claim in succession to it. 

It is true that Wallace v. Loomis! is commonly referred to 
as a leading case upon the power of the Federal chancery to 
charge railway property in its custody with debts for pre- 
servation of such property, outranking even superior liens 
affixed by its owners, and it, no doubt, is such ; yet it should not 
be overlooked that the decision in this case was finally referred 
to the fact,? that the parties most materially interested either 
consented to it, or offered no objection to such a charge; nor, 
should we overlook the fact that this case does not distinctly 
refer the power tothe public duty denoted above. Long sub- 
sequent to the decision in Wallace v. Loomis, and even to that 
in Miltenberger v. Logansport Railway Co.,’ distinguished coun- 
sel strenuously contended that it had not yet been decided by 
the Supreme Court of the United States, that the Federal chan- 
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cery had the power to create a receiver's indebtedness outranking 
the lien of a mortgage made by the railway corporation itself, 
as the decison in Wallace’s case, as well as that in Miltenberger’s 
case, proceeded wholly uponthe theory of the acquiescence or 
consent of the particular bondholders. There was, no doubt, 
room for the contention on the part of these counsel, that the 
power in question had not beenexpressly allowed by the Supreme 
Court, yet the dicta in Barton v. Barbour and Fosdick v. Schall, 
as well as that great principle of all ultimate chancery jurisdic- 
tion, relative justice, made it evident that the power existed and 
would be plainly asserted at the proper time. 

The opinion in Fosdick v. Schall is, throughout, pregnant with 
what Mr. Biddle happily called ‘‘ adumbrations of doctrines.’’ 
When the president of this exalted tribunal, voicing the opinion 
of all its members, said, ‘* every railroad mortgagee in accepting 
his security impliedly agrees that the current debts made in the 
ordinary course of business shall be paid from the current 
receipts before he has any claim upon the income,’’ there was 
announced a very important principle in the law of railway 
mortgages, differentiating them from other hypothecary contracts 
where the language of the writings dictates the rights of the 
creditor. Ordinarily, under our recording acts, upon the 
breach of the conditions limited, the benefit of mortgaged 
property free of those debts of the mortgagor incurred posterior 
to the lien of the mortgage, passes to the mortgagee, and the 
hypothecary creditor, upon demand and entry, is entitled to all 
the benefit of his lien on such property, including the usufruct 
thereof, and the improvements indissolubly affixed to it subse- 
quent to the lien of the mortgage. But the sentence last quoted 
denotes very important modifications of a common juridical 
concept: In the first place, it has imported into the class of 
hypothecary written contracts, ‘known as railway securities, 
agreements by implication. As railway bonds, not registered, 
like negotiable instruments, pass by delivery, the implied 
agreements referred to become of serious importance to 
the investing public. The court proceeds, in Fosdick v. Schall, 
to use these very important words (far the most important 
in the whole opinion): ‘* If for the convenience of the moment 
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something is taken from what may not improperly be called 
the current debt fund, and put into that which belongs to 
the mortgage creditors, it certainly is not inequitable for the 
court, when asked by the mortgagees to take possession of the 
future income’’ (of a railway) ‘* and hold it for their benefit, to 
require as a condition of such an order that what is due from the 
earnings to the current debt shall be paid by the court from the 
future current receipts, before anything derived from that source 
goes to the mortgagees.”’ 

These words, taken strictly, are predicated only of the con- 
ditions on which chancery will take into its custody mortgaged 
property, and for a time lawyers supposed that the chancery 
power to thus adjust and apply mortgaged railway tolls, past 
and future, was referable entirely to the equitable exactions 
which chancery might exact, ex bono et @quo, as a condition prec- 
edent to its interference at the suit of a railway mortgagee. 
But later cases’ have annihilated this supposition and the power 
is now asserted to be independent of such principle. In other . 
words, the power in this class of cases is independent of any 
conditional juridical fiat such as, that if the complainants do 
equity then the court will retain the bill, for this would make 
the power of the chancery dependent on the consent of the 
plaintiffs. 

In an analysis of the language of Fosdick v. Schall we first 
remark that the court uses concretely such terms as ‘‘ current 
debt fund’’ to denote certain aggregations of tolls mortgaged. 
Even in dealing with the rights of the mortgagee, the common 
technical language of the conveyancer, it may be observed, is 
throughout this part of the opinion either entirely ignored or 
veiled under terms of broader and more stately significance. It 
can hardly be supposed in the light of later cases that this 
phraseology was an accident; it is undoubtedly indicative of 
an intention to compel railway corporations and their oftentimes 
real owners, the secured creditors, to live up to a higher 
system of ethics than that required by merely arbitrary rules 
of the law of real property. One doctrine foreshadowed in 
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Fosdick v. Schall may be stated broadly to be, that a railway 
mortgage, from the very nature of the property mortgaged, dif- 
fers from other mortgages in this, that a railway mortgagor, be- 
fore default, in possession of mortgaged premises, has less power 
over the usufruct of the mortgaged premises than other mort- 
gagors in possession. A correlative proposition is that a mort- 
gagee of a railway corporation can secure the tolls, and even the 
railway corpus, only upon certain conditions, none of which are 
usually expressed in this class of mortgages, and some of which 
are at variance with the terms of the writings between the rail- 
way mortgagor and its mortgagee. We are, perhaps, yet to 
learn the full significance of this distinction, but that the distine- 
tion exists, can no longer be doubted. 

Barton v. Barbour was a case presenting a simple proposition 
for judicial action, viz.: whether, without leave of the court of 
equity appointing him, a receiver of a railroad corporation doing 
business as a common carrier, could be sued in another dominion, 
to recover damages arising by reason of his official negligence as 
acarrier. The negative decision of the main question is of some 
moment, but the following words, employed in the course of the 
opinion, are far more significant than the decision itself, for they 
distinctly place the power of the Federal chancery over railway 
property in its custody upon different foundations from its power 
over other property :— 

‘* The new and changed condition of things which is presented 
by the insolvency of such a corporation as a railroad company 
has rendered necessary the exercise of large and modified forms 
of control over its property by the courts charged with the set- 
tlement of its affairs and the disposition of its assets. Two very 
different courses of proceeding are presented for adoption. One 
is the old method, usually applied to banking, insurance, and 
manufacturing companies, of shutting down and stopping by in- 
junction all operations and proceedings, taking possession of 
the property in the condition it is found at the instant 
of stoppage, and selling it for what it will bring at auction. 
The other is te give the receiver power to continue the ordi- 
nary operations of the corporation, to run trains of cars, to keep 
the tracks, bridges, and other property in repair, so as to save 
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them from destruction, and as soon as the interest of all parties 
having any title to or claim upon the corpus of the estate will 
allow, to dispose of it to the best advantage for all, having due 
regard to the rights of those who have priority of claim. 

**Tt is evident that the first method would often be highly in- 
jurious, and result in a total sacrifice of the property. Besides, 
the cessation of business for a day would be a publicinjury. A 
railroad is authorized to be constructed more for the public good 
to be subserved, than for private gain. As a highway for pub- 
lic transportation it is a matter of public concern, and its 
construction and management belong primarily to the common- 
wealth, and are only put into private hands to subserve the pub- 
lic convenience and economy. But the public retain rights of 
vast consequence in the road and its appendages, with which 
neither the company nor any creditor or mortgagee can inter- 
fere. They take their rights subject to the rights of the public, 
and must be content to enjoy them in subordination thereto. It 
is, therefore, a matter of public right by which the courts, when 
they take possession of the property, authorize the receiver or 
other officer in whose charge it is placed to carry on in the usual 
way those active operations for which it was designed and con- 
structed, so that the public may not suffer detriment by the non- 
user of the franchises. And in most cases the creditors cannot 
complain, because their interest as well as that of the public is 
promoted by preventing the property from being sacrificed at an 
untimely sale, and protecting the franchises from forfeiture for 
non-user. 

As a choice, then, of least evil, if not of the most positive 
good (but generally of the latter also), it has come to be set- 
tled law that a court of equity may, and in most cases ought to, 
authorize its receiver of railroad property to keep it in repair, 
and to manage and use it in the ordinary way until it can be sold 
to the best advantage of all interested. The power of the court 
to do this was expressly recognized in Wallace v. Loomis.’’ } 

In Miltenberger v. Logansport Railway Co.,? the reason for 
the extended power of the Federal chancery over railway prop- 


197 U.S. 146. 2 106 U. S. 286. 


SOME FEDERAL DECISIONS AFFECTING RAILWAY SECURITIES. 435 


erty asserted in Barton v. Barbour was re-asserted.1 Yet even 
after this decision, counsel contended that in order to invoke the 

latent power of the Federal chancery to apply the mortgaged 

railway tolls, earned after constructive possession, to unsecured 

debts, there must be some averment that the mortgagor had im- 

properly diverted current earnings from the payment of current 

expenses to the payment of the mortgage debt. But in Union 

Trust Co. v. Souther,’ this contention was to some extent nega- 

tived. It is true that Union Trust Co. v. Souther may hardly 

be regarded as an extension of any particular doctrine, for the 

power of the Federal chancery to apply mortgaged tolls in the 

hands of its receiver, to debts created subsequent to the lien of 

the mortgage, was again placed only upon the very narrow 

principle ‘*that he who will have equity, must do equity.” 

Notwithstanding the fact that Miltenberger v. Logansport 

Railway Co. has been thought by many to denote little growth 

of principle, yet it announced very clearly certain extensions of 

Barton v. Barbour, for the court said:* ‘* Many circumstances 
may exist which may make it necessary and indispensable to the 
business of the road and the preservation of the property, for 
the receiver to pay pre-existing debts of certain classes out of 
the earnings of the receivership, or even the corpus of the prop- 
erty, under the order of the court, with a priority of lien.”’ 

We now know, therefore, that some classes of indebtedness, 
created by the mortgagor subsequent to the lien of a railway 
mortgage, will, without the consent of the mortgage creditors, be 
paid out of the corpus, as well as out of the tolls of the mort- 
gaged railway, before the mortgage creditors are paid. It is 
of supreme importance to discover the precise limitations of this 
doctrine. 

The first and most important limitation is, that at present, it 
has no reference to receiverships of any class of corporations 
other than railway corporations.‘ In the next place, debts 

incurred in the course of the original construction of a 
railway, are not entitled to any preference over the lien of 
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the mortgage.'. Nor are any claims for damages, whether 


liquidated or unliquidated, incurred after the recorded mortgage 
through the negligence of the mortgagor, so entitled.’ 

Almost immediately after the decision in Fosdick v. Schall, 
the Supreme Court said again,’ ‘ that the railway mortgage is a 
prior lien only upon the net earnings of the road, after the pay- 
ment of all the operating expenses, while the road is in the 
possession of the company.”’ It is obvious that the limiting 
adverb *‘only’’ is here strangely misplaced in the prop- 
osition affirmed and we may venture to think, that what was 
intended to be held was ‘‘ that the railway mortgage is a prior 
lien upon the net earnings of the road, only after the payment 
of all the operating expenses while the road is in the possession 
of the company.’’ The doctrine thus formulated may therefore 
be said to arise ex contractu: it is implied and depends on the 
status of the mortgagor; it is retroactive, and has as one prac- 
tical result, that every general railway foreclosure suit in the 
Federal chancery, in which a receivership is had, becomes in a 
measure an administration suit, in which the conflicting rights of 
the creditors of the insolvent are adjusted in the same suit where 
the equity of redemption isforeclosed. It is hardly necessary to 
point out that this result confirms and elucidates the statement 
of Fosdick v. Schall, before mentioned, that ‘‘ railroad mort- 
gages and the rights of railroad mortgagees are comparatively 
new in the history of judicial proceedings.’? This anomaly was 
very clearly indicated in Barton v. Barbour, when the court 
said: ‘* Very analogous to the case of an assignee in bank- 

ruptcy is that of a receiver of an insolvent railroad company or 
other corporation. * * * The new and changed condition of 
things which is presented by the insolvency of such a corporation 
as a railroad company has rendered necessary the exercise of 
large and modified forms of control over its property by the 


courts, charged with the settlements of its affairs and the dispo- 
sition of its assets.” 
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All railway counsel now know that this extended jurisdic- 
tion of the Federal chancery in railway foreclosures has been 
largely attained, not only through the medium of receiverships, 
but by moulding and adopting a process more familiar to ad- 
vocates in civil law countries, known as interventions, and 
called by common lawyers, in deference to a phrase long employed 
in the English chancery, interventions pro interessee suo. - Inter- 
ventions pro interessee suo were well adapted to accomplish this 
result, as they were held not to disturb the vested right of the 
original parties to this class of controversies, to resort to the 
Federal Courts (which right in foreclosures depended on diverse 
citizenship only),! notwithstanding that the citizenship of the 
intervenor might in an original bill entitle him to no such high 
privilege.? 

A further limitation of Fosdick vy. Schall, is that it has no 
application to the general indebtedness of an insolvent railway 
corporation, incurred before the appointment of a receiver in a 
railway foreclosure.* It applies to those debts only incurred by 
the mortgagor in possession, in and about the actual operation 
of the mortgaged railway, and which are ordinarily payable 
out of current earnings.‘ It has been asserted that on principle, 
such privileged debts of the mortgagor are payable out of tolls 
collected after the mortgagee is in constructive or actual pos- 
session only when there has been a diversion of earnings by the 
mortgagor prior to the entry of the mortgagee, or a diversion 
by the receiver in those cases where the tolls are applicable in 
equity to special accounts and have been misapplied by such 
receiver. This contention was founded on that part of the opin-. 
ion in Fosdick v. Schall, where the court said:> ‘*It follows. 
that if there has been in reality no diversion, there can be no. 
restoration; and that the amount of restoration should be made 
to depend upon the amount of the diversion.’ But in Burnham 
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v. Bowen,! the power of the court to apply mortgaged tolls, col- 
lected after the constructive entry? of the mortgagee, to the un- 
secured indebtedness of the mortgagor is placed on broader foun- 
dations than mere diversion of earnings by the mortgagor. It 
would seem distinctly to be referred to the other principle an- 
nounced in Fosdick v. Schall, and before quoted, viz: ‘* Every 
railroad mortgagee in accepting his security impliedly agrees 
that the current debts made in the ordinary course of business 
shall be paid from current receipts before he has any claim upon 
the income.’’ There is an obvious distinction, however, between 
the cases when payment is decreed out of tolls collected after the 
entry of the mortgagee, andthose where payment is decreed out 
of the corpus of the mortgaged estate.. Preference debts are pay- 
able out of corpusonly where there has been a diversion of the net 
earnings to the benefit of bondholders and away from preference 
debts.’ 

But before the doctrines of Fosdick v. Schall shall be perfectly 
formed, the tribunals must fully determine what categories of 
debts are meant by ‘‘ current debts made in the ordinary course 
of business,’’ which are to be paid out of earnings after the ap- 
pointment of a receiver before the mortgagee is entitled to have 
them free of such equitable charge. It is very clear from Mil- 
tenberger’s case that unpaid debts for operating expenses, accrued 
within ninety days before the appointment of areceiver; limited 
amounts due to other and connecting lines of road, for material, 
repairs and traffic balances, are among those thus payable. This 
point is re-affirmed in Union Trust Co. v. Illinois Midland Co.,' 
in which case debts due to employes accrued within six months 
prior to the receivership are clearly made payable out of tolls 
before the mortgagee gets the benefit of them, notwithstanding 
the strict limitation of the mortgage. 


In a late interesting case, not yet reported, a contention was 
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made in the Federal chancery, that ‘‘ net earnings ’’ in the hands 
of a receiver of a railway, invested by him in new ties was a 
diversion of the earnings from preference debts, and an un- 
authorized betterment of the mortgagee’s interest out of earnings, 
anda restoration was demanded. But the master disallowed the 
contention, holding that ‘‘ new ties ’’ were an operating or run- 
ning expense, entitled to be paid out of earnings, and that they 
were not permanent betterments of the mortgagee’s fund or 
property. Such cases must constantly arise until this new canon 
of jurisprudence is amplified to its fullest extent. 

In some cases where earnings have not defrayed the pref- 
erence debts indicated, the Federal chancery has declared, 
that in such event, preference debts are payable out of the corpus 
of the mortgaged estate ;! either upon the distribution of proceeds 
of a sale thereof,’ or through the device of receiver’s certificates, 
payable oftentimes before sale; * or by means of a judicial lien 
attaching after sale, and affixed by the very terms of the decree 
of sale.* 

It must be obvious, from the cases cited, that railway mortgages 
of tolls, real estate and fixtures of trade made by a corporate 
postal and common carrier, now stand in a different position from 
mortgages made by some other private corporations. The hard 
and fast rules appertaining to mere mortgages of real estate, by 
private individuals, have certainly a limited application to a 
corporate railway mortgage of a narrow strip of way and the ap- 
purtenances thereto, the law of which has now become a peculiar 
learning, notwithstanding that the Supreme Court, in some re- 
spects, at first openly refused to differentiate these species of 
dominion.’ This result is the same, whether we regard it as 
founded primarily on the American doctrine, that the right of a 
railway mortgagee is a lien and not an estate, or on that other 
distinction, that it is a mortgage of the chartered business of a 
going concern with a quasi-public function and obligation, and 


1 Miltenberger v. Logansport Rail- * Burnham v. Bowen, 111 U. S. 782. 
way Co., 106 U. S. 311. 5 Dunham v. Railway Co., 1 Wal- 
2 Fosdick v. Schall, 99 U. S. 254. lace, 268. 
? Union Trust Co. v. Illinois Mid. 
Co., 117 U. S. 436. 
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only accidentally and secondarily a mortgage on a strip of realty 
termed by analogy a ** right of way.” . 

Had the entire business of railway carriers been permitted to 
be closed at the arbitrary will of mortgagees, by the actual and 
constructive entry of mortgage trustees, or had the earnings of 
railway corporations been permitted to pass without qualification 
to a mortgagee upon default and entry, how monstrous the econo- 
mic and interstate results would have been to this nation, and 
this consideration has doubtless entered largely into the decisions 
mentioned. Were the reverse of these decisions the law, mort- 
gage bondholders, who are most often knowingly the real 
projectors of the precarious business of a new railway carrier, 
would be permitted to receive without just payment therefor, 
the entire benefit of the business of a going concern, oftentimes 
sustained and built up by the labor and the capital of others, 
who would remain unpaid. 

Not unfrequently harsh comments have been passed on the 
wisdom of some of the leading decisions in this class of cases. 
The bond creditor would have his pound of flesh according to the 
letter of the bond, and his advocate unsparingly condemns the 
‘flagrant violation of contract,’’ and the disregard for the 
‘rights of property.’’ But we venture to think, that no other 
department of law has received wiser or maturer consideration 
at the hands of justice than that which we have here spoken 
of, and that none so difficult has been adjusted more simply or 
with less disregard for the best interests of all concerned. 

We have not attempted to exhaust the authorities on this in- 
teresting and relatively novel department of our modern law, but 
simply to outline roughly some of the larger principles which 
seem to control the Federal chancery in the solution of prob- 
lems, made difficult and complicated, either by reason of the new- 
ness of the subject-matter, or by State rules conflicting with 
general canons of the Federal system. 

If we might venture to add any political reflections upon the 
general tendency of the decisions of the Federal chancery in con- 
nection with recent legislation, it would be that they show the 
expediency of some national legislation which will simplify the 
conflicts of our time. This legislation may well be the national- 
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ization of railways by declaring them all post roads, and a per- 
mission to all railway corporations to become national corpora- 
tions under general acts with the right as such of recourse to the 
Federal courts, as in the case of national banks. This will neces- 
sarily involve some machinery for the more simple and inexpen- 
sive administration of insolvent railways, which administration 
shall have reference first of all to the obligations assumed by all 
owners of this class of property (bond and simple) to perform 
the paramount obligations due from corporate postal carriers to 
the general public. Such legislation would seem to involve the 
advantages of national control without the disadvantages of na- 
tional ownership. 


Rosert LupLtow Fow ter. 
New YORE. 
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ASSIGNMENT OF GOVERNMENT CLAIMS. 


In 1846 disbursing officers of the government were prohibited 
by statute from paying any claim, either in whole or in part, to 
any one but the claimant, his executor or administrator, unless 
such person presented to them a warrant of attorney executed in 
conformity with the requirements of the act. 

This legislation related only to claims for which Congress had 
made special provision, and it required the warrant of attorney 
to be executed subsequent to such allowance, to refer to the pri- 
vate act, and to recite the amount granted by it.? 

The meaning of this law is perfectly clear. After an act had 
been passed appropriating money to a given person, the account- 
ing officers of the treasury prepared a settlement, upon which 
the secretary issued a warrant for its payment.? This was the 
usual course, but Congress may have thought that settlement 
with the persons named in the acts might be made by ordinary 
disbursing officers to whom funds had been advanced. In either 
event orders for payment, which had been executed prior to the 
passage of the act making the allowance, were to be disregarded. 

This has been mentioned because the Supreme Court has con- 
structed an argument in a very important case (of which we will 
hear more), upon a theory that claims presented to Congress for 
special appropriation, differed in the manner of settlement from 
claims presented to the Treasury Department.’ 

In 1853 the policy of this statute was extended to all claims 
upon the United States. It was then declared, — 

‘¢ That all transfers and assignments hereafter made of any 
claim upon the United States, or any part or share thereof, or 
interest therein, whether absolute or conditional, and whatever 
may be the consideration therefor, and all powers of attorney or 
other authorities for receiving payment of any such claim, or any 


1 Act July 29, 1846, 9 Stat. 41. 3 United States v. Gillis, 95 U. S. 
2 Act Sept, 2, 1789, 1 Stat. 65. 407. 
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part or share thereof, shall be absolutely null and void, unless 
the same shall be freely made and executed in the presence of at 
least two attesting witnesses, after the allowance of such claim, 
the ascertainment of the amount due, and thei iti of a warrant 
for the payment thereof.’’ } 

By the seventh section the provisions both of this and the 
prior act are extended and made applicable to ‘all claims against 
the United States, whether allowed by special acts of Congress, 
or arising under general laws or treaties, or in any manner 
whatever.”’ 


Congress has re-enacted both of these acts in section 3477 of 
the Revised Statutes. 

This legislation concerning the assignment of government 
claims or the recognition of powers authorizing their collection 
has been discussed by the comptrollers, the law officers of the 
government, and the courts for thirty-six years, and the con- 
clusion at last reached is, that though it prevents an assignee 
from maintaining an action in court, it does not prohibit the 
accounting officers of the treasury from certifying accounts in 
favor of any assignees or transferees whose assignments are 
not controverted. 

This conclusion is so much at variance with that reached by 
the officers charged with the execution of the law, it is, so far 
as it vests in treasury officials discretion in the matter, so in- 
harmonious with the early decisions of the courts (which have 
never been disapproved ), and it is, in that it excludes assignees 
from the courts, so far-reaching and important, inasmuch as a 
recent statute gives to all of the District and Circuit Courts of 
the United States concurrent jurisdiction with the Court of 
Claims,’ that the process by which it was arrived at deserves 
careful consideration. 

The accounting officers of the treasury construed the act of 
1853 strictly. Mr. Elisha Whittlesey, first comptroller, issued 
on May 2, 1853, a circular in which he discussed the application 
of both statutes, summing up as follows : — 

‘* My conclusion is that ordinary debts and accounts against 


1 Act Feb. 26, 1853, 10 Stat. 170. 2 Act March 3, 1887, sec. 2, 24 Stat. 505. 


i 


444 24 AMERICAN LAW REVIEW. 


the government, which have been legally contracted and never 
disputed, are not claims within the meaning of those statutes, 
and that the statutes do not apply to them, but apply to uncer- 
tain damages and losses, extra allowances, pensions, equitable 
demands, claims for the correction of alleged errors, claims for 
a return or re-payment of duties, items of account which have 
been rejected or are disputed * * * .’'! 

Subsequent comptrollers may have doubted whether or not 
a given case should be treated as a claim within the meaning of 
this circular, but there never was any difference of opinion 
among them concerning the effect of this legislation where it 
was applicable. They took it for granted that Congress had in 
mind only claims presented to the Treasury Department, and 
meant to prohibit payment of them to any one but the claim- 
ants or those authorized in conformity with the acts to receive 
payment. 

The Supreme Court has said that this is an unwarrantable as- 
sumption, because in 1853 ‘* many claims were presented to 
Congress, and a vast number were set up by way of defalcation 
in suits brought by the government.’’? But Congress never 
actually paid the claims that it allowed. Moreover one Con- 
gress cannot legislate so as to bind its successors to a particular 
course of dealing with claimants and their agents. As for claims 
presented as set-offs tothe government suits, the statute requires 
in all but exception] cases that they must have been previously 
submitted to and rejected by the accounting officers of the treas- 
ury,® and, besides, the Supreme Court had unanimously de- 
cided before these acts were passed that the assignment of claims 
on the United States ‘* cannot be regarded as transferring to the 
assignee a right to bring an action at law, on the account, in his 
own name, or to plead it by way of set-off, to an action brought 
against him, either by an individual or the government.’’ * 


1 See this Circular in Lopez uv. 3 Act March 3, 1797, sec. 3, 1 Stat. 
United States, 24 Court Claims, at page 6512. ; 
94. Its exposition of the mischiefs 4 United States v. Robeson, 9 Pet. 
which these statutes were meant to 319 (1835). The claim interposed in 
remove deserves careful attention. this case as a set-off had been rejected 
2 United States v. Gillis, 95 U.S. by the accounting officers. 
at page 414, 
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In 1853 there was no danger that an appropriation might be 
made by Congress in favor of any but the claimant, or that any 
one but the person standing on a legal title would obtain from 
the courts a judgment in reduction of the government’s demand. 
There was no judicial tribunal then in existence which could 
entertain a claimant’s demand against the government. The 
conclusion is forced upon us that only those claims were refer- 

red to in the act for which payment would be sought by means 
of a treasury settlement. 

The Whittlesey circular governed proceedings at the treas- 
ury for many years. It was well adapted to enforce the policy 
of the act in question, which the Supreme Court itself said a 
few months after its passage ‘* annuls all champertous contracts 
with agents of private claims.’’? 

In June, 1853, Attorney-General Cushing strained the statute 
by holding that the powers of attorney referred to were only 
those given for the collection of assigned claims,’ but Attorney- 
General Black, his successor, had an opportunity in 1858 to de- 
molish this work.® 

Judge Black likened it to the statute of frauds and perjuries, 
which, he said, had ** not a single penal provision in it. It pre- 
vented frauds by rendering inoperative and useless for certain ob- 
jects the application of fraud. It prevented perjury by removing 
beyond the reach of perjury the subjects upon which it thrives.’’ 

‘* One great source of frauds upon the treasury,’’ he continued, 
‘was the facility with which assignments of stale and doubtful 
claims could be procured and made available. In some instances 
transfers and powers of attorney were given by parties in utter 
ignorance of their rights. The fraud upon them was also a 
fraud upon the treasury: for the money was, in such cases, paid 
to parties who were not justly entitled to it, and diverted into 
channels not intended by its appropriation. * * * To cor- 
rect such abuses the statute * * * waspassed.””’ * * * 
‘* It would be difficult to conceive how this section * could have 
been made more comprehensive.’” * * * ‘Statutes against 


1 Marshall v. B. & O. R. R. Co., 16 2 6 Opinions, 60. 
How. 314, 336; MSS. opinion of Atto.- 3 9 Opinions, 188. 
Gen. Brewster of June 7, 1883. 4 Sec. 1, Act 1853. 
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frauds * * ® are always liberally and beneficially ex- 
pounded, The fullest effect is given to their provisions intended 
to suppress the mischief.”” * * * ‘* The words are sufli- 
ciently general to include powers of attorney of any and every 
kind. * * * If a power of attorney in a particular form 
were to be pronounced invulnerable by the statute, though bear- 
ing date before the issuing of a warrant for the payment of 
the claim, that very form would be pursued in all cases. If 
naked authorities to receive money, uncoupled with an inter- 
est, were to be the favored instruments, none others would be 
used. 

‘* The dealer in second-hand claims can always be armed with a 
simple power to draw money for his client, and at the same time 
with a private assignment to enable him to keep it himself. It 
cannot be possible that Congress intended to sanction a distinc- 
tion by which the provisions of the statute could be so easily 
evaded.”’ 

These full extracts are made because they do more than merely 
set right Mr. Cushing. They show the evils with which Congress 
grappled, the policy of the statute, and the true way to enforce 
it. A certain class of troublesome persons were to be, if pos- 
sible, suppressed, not by forbidding them to do those things 
which were objectionable, not by imposing fines and punishments 
upon them, but by refusing them recognition when armed with 
powers to receive payment at the treasury of claims which they 
had bought in whole or in part with money or with services. 
The law necessarily hurt many beside this class. The attorney- 
general realized how inconvenient would be the result of its 
proper enforcement. ‘* Nearly all laws,’’ he observed, ‘ for 
the prevention of frauds subject honest men to some trouble. 
* * + * Laws intended for a protection against villainy cannot 
be construed away because they sometimes subject good men to 
difficulty or hardship.”’ 

It should be said here that this is a statute of frauds ‘‘ witha 
difference.’’ “Both the famous English statute and this act affect 
the remedy — the one a judicial, the other an executive remedy. 
But the statute of 29 Car. IT. does not call the contracts with 
which it deals, void. Hence, if money is paid in performunce 
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of them, the payment is good for all purposes.! But the assign- 
ments and powers not drawn in conformity with the act of 1853 
are utterly null and void. No rights whatever can be acquired 
under them, and by no means can any virtue be given them. 
Payment to the holder of an assignment or an order executed 
prior to the allowance of the claim is simply void as a payment. 
Whether the power or the sale had been revoked by the claim- 
ant before payment cannot affect the matter. In the eye of the 
law he has sent forth nothing, therefore there is nothing to call 
back. 

The liability of a debtor is not discharged by payment to a 
wrong person. The accounting officers in settling with these 
claimants are not their agents but the agents of the United 
States. ‘*If they err,’’ said Attorney-General Reverdy John- 
son in 1849, ** designedly or by mistake, the loss must fall on 
the United States, by whom they are selected, and for whom 
they act, and not upon third parties.’’? 

Settlement with an assignee or the holder of an order, which 
under the statute is naught, would not discharge the obligation 
of the government. The debt would remain until ‘* liquidated 
by properly accounting with the true creditor.”’ 

This was the view of the treasury.’ If the comptrollers had 
not feared that payments prohibited by the act would be con- 
sidered inoperative to discharge the debt, such extreme care in 
requiring strict compliance with its terms would not have been 
taken. 

The early decisions of the Court of Claims justified that con- 
struction.* The court then said: ‘It is useless to refine upon 
this provision, or attempt to fritter away the plain and explicit 
words used by Congress. It is not in the power of any one or 
all the executive officers of the government, by any devices 
which they can employ, to take a case out of the act which by 
its facts and circumstances falls within it¢enactment.’” * * * 
‘‘ The statute meets us at every turn with its inexorable announce- 


1 Smith’s Contracts, 91. * Sine’s Case, 1 Court Claims, 12; 
2 5 Opinions, 18%. Cooper’s Case, Jbid. 85; Peirce’s Case, 
3 Decision of Second Comptroller Jbid. 270; Floyd’s Acceptances, 3 Jd. 
Upton (pamphlet), May 22, 1882. 10; Cote’s Case, bid. 64. 
VOL. XXIV. 29 
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ment, that every authority to receive any part of such a claim 
shall be absolutely null and void. It is like the case of a usuri- 
ous or gaming contract. * * * There is no means by which 
the taint may be purged or vitality imparted to it. No court 
can breathe into it the breath of life. The statute kills it, and 
it is dead once for all. For it there is no resurrection.’’ 

These decisions regard both the giving and the payment of 
these orders and assignments illegal. The statute, however, 
does not term these acts unlawful, nor prescribe any penalty for 
its infraction. It simply declares certain acts to be nullities. 
But the clear object in view is to remove embarrassment and im- 
proper influences from those, who through complaisauce, had for 
many years recognized the validity of these acts so as to invest 
them with a virtue which they never legally possessed. These 
officers who adjusted and ordered payment of ‘all claims and 
demands whatever’’ ! against the United States were alone in the 
mind of Congress, though as between assignor and assignee also 
the agreement was meant to be nullified to accomplish the pur- 
poses of the act. 

In 1872 the Court of Claims reviewed its former decisions, 
and after careful reflection all the judges agreed that they were 
erroneous.” 

The position now taken was that which Loring, J., had all the 
time occupied, namely: that the assignments are indeed void so 
far as administrative officers are concerned, but that the various 
acts creating the Court of Claims and prescribing the scope of its 
jurisdiction show that assigned claims as well as claims not as- 
signed were meant tobe investigated by that court.’ 

All were now agreed that treasury officers could not, without 
violating the statute, admit or recognize any assignments but 
those executed, as it directed, after the ascertainment of the 
amount due. Judge Loring has well described the operation 
of the act: ‘It is clear that if the statute of 1853 is applicable 
here it would confine this court, as it does the treasury, to assign- 


2 Act March 3, 1817, sec. 2, 3 Stat. 3 Judge Loring’s dissenting opinion 
366, now section 236, Rev. Stat. in Cote’s Case, 3 Court of Claims, at 

2 Lawrence’s Case, 8 Court Claims, page71. See Cavender’s Case, Loring, 
252, 256. J., 8 Id. 281. 
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ments made as the statute prescribes.’’ He then shows that 
even such assignments could not be litigated in that court, be- 
cause the precise sum having been ascertained, the assignee 
could collect it at the treasury, and no suit could be entertained 
unless there should be default in its payment. 

The Court of Claims held from 1872 until 1877 that the act of 
1853 had no application to claims presented to that tribunal, 
which had been erected in 1855, and changed from a mere advis- 
ory board into a genuine court by acts of 1863 and 1868.) It 
entertained jurisdiction, admitting, however, that if the act em- 
braced all claims, wherever presented, it would be a mal- 
administration of the law to act upon their assignments,’ because 
the law, wherever it is operative, ‘‘ affects the assignment itself 
made in contravention of its provisions. It takes from it every 
vestige of virtue,'the last spark of vitality, and leaves it totally 
defunct ’’* 

In 1877 the Supreme Court embraced the first opportunity 
which had been presented to it to announce that this statute 
comprehends ‘* every claim against the United States, however 
arising, of whatever nature it may be, and wherever and when- 
ever presented.’’ The earliest decisions of the lower court were 
declared to be supported by ‘‘ very convincing reasons,’’ and 
the expression — ‘‘ the act operates directly on the claims them- 
selves’’ — is said to have great force.’’ 

The court admitted that the acts requiring the petition filed in 
the Court of Claims to set out all assignments of the claim or 
any part thereof and the record to show the allegiance of the 
claimant, and the original and every prior owner thereof ( where 
the claim had been assigned ) proved that an effective assignment 


1 Acts Feb. 24, 1855, 10 Stat. 612; 
March 8, 1863, 12 Id. 765; June 25, 
1868, 15 Id. 75. 

2 Cote’s Case, supra, dissenting 
opinion, which was adopted in Law- 
rence’s Case, supra. 

3 Opinion of the majority in Cote’s 
case, supra. 

4 United States v. Gillis, 95 U. S. 
407. What the court meant by saying 


in this case that the act of 1853 made 
void assignments and powers which 
before were “good in equity,’ and 
which would charge a debtor [the 
government?] when brought to his 
notice, is hard to determine. They 
were never “good’’ except by the 
favor of the Treasury Department, and 
its courtesy brought on the ills which 
the act meant to remove. 
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of some claims might be made. The assignments, however, 
which these acts contemplate, were not enumerated by the court, 
but those passing title by operation of law or by compulsion 
of law, as well as those expressly excepted by the act of 1853, 
executed after issuance of a treasury warrant, were suggested 
as coming within its provisions. 

Now, manifestly, the Court of Claims cannot entertain the pe- 
tition of a person who, by reason of a valid assignment, is enti- 
tled to payment at the treasury. And it should be mentioned 
here that whatever a warrant may have originally been, it is not 
now, and for many years has not been, a mere evidence of in- 
debtedness, which the holder must endeavor, as best he may, to 
collect. Itis in our day the secretary’s order on the treasurer, 
which the claimant never sees, and upon which the latter officer 
issues, as a matter of course, » treasury draft. This for all 
practical purposes is money. The payee of the warrant may in 
fact demand money, but in practice this demand in these days is 
seldom made. 

One does not assign money, or bring a suit to obtain a judg- 
ment upon a warrant convertible upon demand into money. As 
to involuntary assignments — they are not within the mischiefs 
of the act of 1853, and therefore those prohibited from recog- 
nizing assignments could, with propriety, have paid executors, 
administrators, parties claiming under wills, bankrupt proceed- 
ings, and assignments of all effects for the benefit of creditors. 
All of these, notwithstanding the sweeping language of the 
court in the first case, have since been heard as plaintiffs.? The 
only way to admit them was to scrutinize the objects of the act 
of 1853. As soon as that was done it became evident that no re- 
strictions of any sort had been placed by it upon the judicial 
investigation of claims. It was meant only to make more just 
and expeditious the course of treasury settlements. 

The Supreme Court having affirmed the correctness of the 
early decisions of the lower court, and emphasized the truth 


1 Compare the old practice of 1789, 2 Erwin v. United States, 97 U. S. 
shown in section 305, Rev. Stat., with 392; Goodman v. Niblack, 102 Id. 556. 
that of 1846—the modern method of 
payment — in Section 3593, Rev. Stat. 
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that the statute ‘‘ strikes at every derivative interest in whatever 
form acquired, and incapacitates every claimant upon the gov- 
ernment from creating an interest in the claim in any other than 
himself,’’? it became a serious matter at the treasury whether 
claims excepted by Mr. Whittlesey should be paid. 

There is no indication whatever that the courts would permit 
an assignee to be heard merely because he came within that class 
to whom the government owed an amount fixed by law or agree- 
ment, but such a one might, under the Whittlesey circular, ex- 
pect consideration at the treasury. Some comptrollers have 
been tempted to disregard this circular altogether.? At last one 
of them obtained through the secretary of the treasury the ad- 
vice of the Court of Claims upon this vexed question.* That 
opinion permits treasury officials not only to go as far as Mr. 
Whittlesey went, but to make payment, if they choose, in all 
cases, unless stopped at the last minute by the original owner of 
the claim. 

It is surprising that after the decision in the Bailey case any 
accounting officer of the treasury should have any such appre- 
hension as Comptroller Durham manifests in his recent call upon 
the Court of Claims for guidance. 

The Bailey case was decided by the Court of Claims in 1879, 
and the decision was affirmed in 1883 by the Supreme Court.‘ 
The treasury had paid to Godeffroy money which had been ap- 
propriated by Congress in 1870 for Bailey eo nomine. Godef- 
froy had been authorized to collect it by a power of attorney 
given in 1869. The payment was made upon this power, and 
was unquestionably no discharge of the debt. It was the very 
practice against which the act of 1846 wasaimed. Bailey never 
got his money, and brought this suit. The court should have 
remembered those early principles which it had enunciated, and 
which had just been so warmly approved by the Supreme Court. 


1 Spofford v. Kirk, 97 U. S. 484, permits the Court of Claims to en- 
holding such assignments invalid be- croach upon the functions of the 


tween assignor and assignee. Attorney-General in giving advice to 
2 3 Lawrence, First Comptroller’s executive officers. See Act March 3, 
Decisions, 13; 5 Id. 117, 129. 1883, sec. 2; 22 Stat. 485. 


8 See Lopez’ Case, supra. It is to 4 15 Court Claims, 490; 109 U. S. 
bé mentioned that recent legislation 432. 
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Had it carried them out at this critical juncture, it would not 
only have acted justly by giving judgment in favor of Bailey, 
but would have secured once for all a strict adherence to the 
legislative policy by those administrative officers charged with 
its execution. For this sort of payment having been virtually 
forbidden, because so often frauds were committed when settle- 
ments were made with strangers, it should have been suggested 
that the courts could effectually control the matter only in one 
way, namely by holding that an accounting with the proper 
creditor must now be made. But the court held, however, that: 
**The statute in this case does not attach any turpitude to the 
assignment of a claim or the giving of a power of attorney such 
as was given by the claimants. It does not prohibit the giving 
of such assignments and powers, nor prohibit the officers of the 
government from acting upon them: it merely declares them to 
be void. * * * Such powers of attorney belong to that class 
of obligations which may be void while they remain executory, 
but which are to be treated as valid when they have become exe- 
euted. Courtscannot enforce them; but if the parties volun- 
tarily give effect to them,sound morality forbids that they should 
be allowed to question the effectiveness of what they have them- 
selves accomplished.”” 

The Supreme Court laid the foundation for its affirmance by 
calling attention to the evils, which in a previous decision’ had 
been enumerated as within the objects of the statute : — 

1. ** The danger that the rights of the government might be 
embarrassed by having to deal with several persons instead of one, 
and by the introduction of a party who was a stranger to the orig- 
inal transaction. 

2. ** That by a transfer of such a claim against the government 
to one or more persons not originally interested in it, the way 
might be conveniently opened to such improper influences in 
prosecuting the claim before the departments, the courts, or 
the Congress, as desperate cases, where the reward is contingent 
on success, so often suggests.” 


Now, these are ** good sentences and well pronounced.’’ But 


1 Goodman v. Niblack, supra. 
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they contain nothing new. ‘‘ Embarrassment and the improper 
influences in prosecuting claims before the departments’’ (not 
elsewhere ) were unquestionably meant to be removed by the act. 
Attorney-General Black, nearly every comptroller, and Judge 
Loring had gone over and over this ground, and pointed out the 
way to accomplish these purposes. The way is short and easy — 
«* Pay only the claimant or his agent authorized in the manner 
pointed out in the act.’? Payment to any one else is at the peril 
of the treasury. If the money does not reach the hands of the 
true creditor, it must be forthcoming from the public coffers 
when he demands it. This actually enforces the law, for no 
comptroller would recognize such powers as Godeffroy presented, 
if liable to pay again. 

The Supreme Court drew a different conclusion. It said: 
‘¢ These cases show that the statutes in question are not to be 
interpreted according to the literal acceptation of the words 
used.’’ Yet, it may be rejoined, a literal construction has been 
relied upon when the object was to keep the dockets of the 
courts clear of these cases. 

‘¢ A mere power of attorney,”’ said the court, ‘‘ given before 
the warrant is issued —so long, at least, as it is unexecuted — 
may undoubtedly betreated by the claimant as absolutely null 
and void in any contest between him and his attorney in fact. 
And it may be so regarded by the officers of the government 
whose duty it is to adjust the claim and issue a warrant for its 
amount. But if those officers chose to make payment to the 
person whom the claimant by formal power of attorney, has ac- 
credited to them as authorized to receive payment, the claimant 
cannot be permitted to make his own disregard of the statute the 
basis for impeaching the settlement had with his agent.”’ 

The court said that one effectual means to prevent frauds upon 
the treasury was ‘‘ to authorize the officers of the government to 
disregard any assignment ’’ unless made, etc. 

It is confidently asserted in reply to this that they always had 
such authority before the act was passed. What that act said in 
the plainest terms was that hereafter authorities of a certain 
kind ‘*for receiving payment’’ should be looked upon by the 
officers as no authorities at all. The whole history of legislation 
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touching the accounting officers makes it clear that their dis- 

cretionary powers were one’ by one curbed. The courts have 
restored this one of which for many years they have been de- 
prived. 

The wonder is that accounting officers should after this have 
distressed themselves concerning the soundness of Mr. Whit- 
tlesey’s distinctions. They, however, never could rid their minds 
of the sweeping language used by both courts in their first de- 
cisions. They by no means kept up with the trimming process 
which was going on so rapidly. 

The result of all the decisions is, as the Court of Claims now 
distinctly informs us, that, '— 

1. ‘*Unrevoked and undisputed orders, assignments, and 
transfers are so far valid under the law, that if payment be made 
thereon the assignors will be estopped from setting up any other 
claim ontheir behalf, and such payment will be a validdischarge 
of the indebtedness. 

2. * While the accounting officers of the treasury may state 
and certify accounts in favor of such purchasers, assignees, or 
transferees, whose assignments are not controverted, they may 
exercise their own discretion in the matter with due regard to the 
convenience of parties and the government. Such assignees 
have no rights which make it obligatory upon the accounting 
officers to so state accounts in their favor.”’ 

One would think that if any relaxation of the strict rules 
originally constructed on this statute was justifiable, it would be 
manifested in opening the doors of the courts to this class of 
claimants, seeing that the application of the act to any but 
administrative officers is, at least, doubtful. But there has been 
no such relaxation so far as ordinary voluntary assignments are 
concerned. Yet the old strictness has disappeared from the de- 
cisions, and all those for the regulation of whose conduct the act 
was framed, are told by the courts that they may use their own 
discretion inthe matter. It should be mentioned that Congress is 
still enacting laws upon the mistaken theory that the act of 1853 

prohibits payment. Thus by act of February 20, 1882 (22 Stat. 


1 Lopez’ Case, supra. 
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4), a certain class of assignees are permitted to receive payment 
‘ notwithstanding the provisions of section 3477 of the Revised 
Statutes.”’ 

In conclusion it should be said now that the exact mischiefs 
are so well understood, to remove which the acts of 1846 and 
1853 were passed, it seems clear that the Whittlesey Circular 
was wisely and properly promulgated, and that all claims not 
excepted by it must be paid only to the claimant, or to his agent 
or assignee authorized to receive the money in the manner de- 
scribed in the act. Furthermore, payment to executors and to 
those holding the claim under assignments by operation or com- 
pulsion of law, or under assignments of all of one’s effects for 
the benefit of creditors, is not prohibited by the act when prop- 
erly construed. 

It also seems clear that the act did not in any way affect the 
jurisdiction of the Court of Claims, and that as between assignor 
and assignee any of these contracts are only void so far as they 
may attempt to authorize the receiving of the money from the 
Treasury officials. 

The statute has heen compared by the Court of Claims to a 
statute of frauds in this way :!— 

‘¢ The statute did not forbid the officers of the treasury from 
recognizing or acting upon the instruments declared void, nor 
did it declare the sale and assignment of claims to be champer- 
tous or penal. In a word it left these assignments and powers of 
attorney precisely where the statute of frauds left the agreements 
which it declares void— as instruments which cannot be enforced 
at law, but which when voluntarily given by the government 
creditors, and voluntarily carried into effect by the defendant’s 
officers, must be deemed by all courts to have expressed and 
executed the true intent of the parties.”’ 

This one paragraph shows a hopeless confusion of funda- 
mental legal principles. The statute strikes, in the interest of 
public policy, at the assignment or order itself and kills it. 
This court itself has said so, and its superior has commended the 
saying. Statutes of fraud prevent actions from being main- 


1 Buffalo Bayou R. R. v. United States, 16 Court Claims, 248, 
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tained on certain contracts and widely differ from those 
declaring contracts illegal or void. Certain assignments and 
orders were found to impede the course of justice. Our 
Congress, thereupon, declared them utterly void, and, in effect, 
did most positively ‘‘ forbid the officers of the treasury from 
recognizing or acting upon them.’’ No other object, indeed, was 
in view. Any other construction completely fritters away the 
policy meant to be enforced. The subsequent erection of a 
Court of Claims so altered the general course of public business, 
in respect of settling the government’s liability under statutes 
or contracts, as to leave the judicial determination of the rights 
of assignee-claimants untouched by this previous legislation.! 


Epwarp IRELAND RENICcK. 
WASHINGTON, D. C. 


1 For othercasesinvolving thecon- Kinney v. United States, 19 Court 
truction of this statute, see St. Paul Claims, 671; Freedmen’s Bank v, 
R. R. Co. v. United States, 112 U. S. Shepherd, 127 U. S. 494; Forehand v. 
733; Flint, etc., v. United States, Ibid. United States, 23 Court Claims, 477; 
737; Hobbs v. McLean, 117 Jd. 567; Howe’s Case, 24 Id. 170. 
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NOTES. 


Tue Wasuixaton Law Excuance.— A new legal venture comes to 
us under the title of the Washington Law Exchange. It is published 
under the auspices of the law schools of Washington, D. C. It is well 
printed, and Number 3, which is before us, contains some interesting 
matter. 


Nor ‘‘ Ansotute.ty Comp.ete.’’ — Our friends, the ‘‘ Co-ops.,’’ in an 
advertisement in large black type of ‘‘ that great book,’’ their General 
Digest, Vol. IV., say among other things: ‘‘ This Digest is absolutely 
complete — refers to all publications.’’ We pointed out in our notice 
of this great book in our last number that this statement is inadvertent,— 
that it does not undertake to report the decisions of two of the appellate 
courts, one of them a court of last resort, to wit, the Missouri Courts of 
Appeals and the Illinois Appellate Courts. 


How Cot. Incersoiy’s Fine was Remittep. — The Law (Chicago) 
has unearthed the following anecdote: ‘‘ A number of years back, when 
Robert G. Ingersoll was practicing law in Peoria, he committed the in- 
discretion of offering some gratuitous advice to Judge Peterbaugh in 
the case of a person standing in contempt of coust. The judge said 
that when he had need of counsel he would send for the gentleman. 
Ingersoll responded with an intimation that when his honor was ‘‘ fish- 
ing for the ermine’’ he had not manifested so much distrust of the 
opinions of his friends. To this the answer of the judge was an order 
to the clerk to enter a fine of $10 against Mr. Ingersoll for contempt 
of court. Ingersoll investigated his pocket for a moment, then walked 
up to the bench with outstretched hand and said: ‘ Peterbaugh, lend me 
$10!’ The stern expression of the court never relaxed for an instant. 
Turning to the clerk he said: ‘ Mr. Clerk, let the record show that Mr. 
Ingersoll’s fine is remitted. Peoria county can better afford to lose $10 
than I can.’’’ This anecdote is so ancient and has done service for so 
many years that it seems fairly entitled to be retired on a pension, and 
the attention of the administration at Washington is respectfully called 
to its claims on the nation’s gratitude. 
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Tue Portraits or THE Green Bac. — The April number of the Green 
Bag has an excellent portrait of Abraham Clark Freeman, Esq., of San 
Francisco, the well known author of treatises on Judgments, on Exe- 
cutions, on Co-tenancy and Partition, and of a monograph on Void 
Judicial Sales; but perhaps best known as the editor of the American 
Decisions and American State Reports. Mr. Freeman has a nervous, 
intellectual face, which entirely comports with the ability displayed in 
his legal writings. He is a much better looking man than the Lord 
Chancellor of England, whose portrait, wig and all, is given in another 
part of the same number. 


SPEAKING OF Wics, we are reminded to say that, unless we are mis- 
taken, that judicial disfigurement has acquired at least a practical use 
in England. How wigs came to be worn originally may be a matter of 
some speculation. Our theory is that, in ancient times our ancestors 
held court in the open air, just as the parliament of Iceland long met in 
the open air of that frigid climate at Thingvalla. As the wind some- 
times blew hard, and as the judges did not have much capillary covering 
by inheritance, they perhaps concluded to get it by purchase. When the 
advance of civilization obliged them to hold court in-doors, in fairly con- 
structed court rooms, what had formerly been a protection no doubt 
came to be a nuisance; but if we may credit the stories in our English 
legal exchanges. concerning the drafts in the court rooms of that vast 
and expensive building known as the Law Courts, it would seem that the 
judicial wig must have resumed its ancient practical function of warm- 
ing and protecting the judicial baldness —- of tempering the wind to the 
shorn lamb. We know of many American judges who would hail with 
secret joy the institution of a custom that would allow them to protect 
their heads with a wig in cold and improperly ventilated court rooms. 
Even a horse-hair wig would be an acceptable covering for the library 
sheep in which Father Time has bound the stores of legal wisdom 
within their domes of thought. Wigs for editors would not always be 
amiss, —- and, as they have constituted themselves a court of last resort 
on all legal questions, they would perhaps be entitled to don the judicial 
thatch. Our genial and mirthful friend, Col. William Nye, whom time 
has sadly despoiled of his ambrosial tresses, would, no doubt, hail with 
delight the custom of wearing an artificial substitute. How our genial 
and learned friend, Clark Bell, Esq., President of the Medico-legal 
Society and of the Saturday Night Club, can sit through one of the long 
meetings of the aforesaid society, or preside at one of the long banquets 
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of the aforesaid club, bareheaded, even into the small hours of:the 
morning, when there is no longer any steam in the register, is more than 
we can quite understand. 


Oxe Dotiar ror A Human Lire. —Judge Elliott Anthony, of the 
Superior Court of Chicago, had occasion the other day to administer a 
severe rebuke to a jury who brought in a verdict of $1.00, in a case 
where a widow was suing the railroad company for the negligent killing 
of her husband. The foreman explained that they did not intend to set 
that value on the life of the deceased, but, taking into consideration the 
fact that he was a poor man, they thought that the railway company was 
better able to pay the costs than the plaintiff. This did not save their ver- 
dict ; the learned judge promptly set it aside, of his own motion. This re- 
minds us of an anecdote that was told of the late Judge Reber, of the St. 
Louis Circuit Court. When dealing, in conference with his brethren in 
General Term, with verdicts given against rich defendants by sympa- 
thetic juries without any support in the evidence, he was accustomed 
to say that if the jurors wished to give the plaintiff a solatium, let them 
put their hands in their own pockets and pay it themselves. 


ExrorcinG Foreign JupGMents rv Itaty. — The Law Journal (Lon- 
don) says: ‘* The British vice-consul at Venice, in his last report, re- 
marks that cases frequently occur of British subjects having to enforce 
a sentence in Italy against foreigners obtained from a legally constituted 
court in England, commencing proceedings anew in accordance with 
the local laws, thereby incurring a heavy expenditure, with doubtful 
prospects of success. It is quite needless to do this, for whenever a 
sentence against foreigners is legally pronounced by a duly constituted 
court in England, the enforcement in Italy may be demanded of the 
Court of Appeals in the jurisdiction of which the sentence is to be put 
into execution, on production of the original documents duly legalized 
by an Italian consul. The Court of Appeals will examine if the sentence 
has been legally issued, and if all the required formalities with respect 
to the serving of summonses, etc., have been observed ; and, if there is 
nothing in the sentence against public order or right, the court will 
issue a decree giving the same force to the judgment as if it had been 
delivered by an Italian tribunal. This mode of proceeding, which would 
appear to be little understood in England, or at least imperfectly re- 
sorted to, is called ‘ Giudizio di Deliberazione.’ ”’ 
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Opryions FRoM THE Bencn. — The Supreme Court of the 
United States — we say this with great respect — wastes considerable 
public time every Monday in reading the opinions of the court from the 
bench. Sucha waste cannot be justified in the overcrowded state of the 
docket of that court. The court is substantially four years in arrears 
with its ordinary work, and in many cases an appeal to it, or a writ of 
error from it, is, by reason of the mere delay which ensues, a denial of 
justice. Whatever may be due to precedent, it would therefore seem 
that the judges are bound, out of justice to the suitors before them, 
not to make an unnecessary waste of public time. The opinions deliy- 
ered by the judges of that court are, it is well known, carefully put in 
type by the public printer and revised before they are delivered. As 
soon as they are announced from the bench, it is supposed that counsel 
for the parties interested can readily obtain duplicate copies of them 
from the clerk. There is, therefore, no-reason, in the nature of things 
and having reference to any question of utility or practical conven- 
ience, for the judges to consume the better part of one juridical day in 
reading opinions, which reading, for the most part, falls upon dull ears. 
A court which is not distinguished for the deference with which it listens 
to useless argument, should not, we respectfully submit, consume time 
in this way, in observance of a worn-out custom, — a custom which ap- 
pears to have been formed at a time when the court had but few cases 


before it and when each of its opinions on an important question as- 
sumed the form of a laborious treatise. 


Revier or Courts: Divipine Courts Two Sec- 
trons. — At the risk of wearying our readers with the discussion of a 
worn out subject, we recur to this subject of the best mode of relieving 
overcrowded appellate courts. In several States the scheme has been 
tried, of increasing the number of the judges and dividing the court into 
two sections, assigning one class of questions to one section and an- 
other class of questions to the other section. A constitutional amend- 
ment will be voted upon at the election to be heldin Missouri next No- 
vember, providing that two additional judges be appointed to the Su- 
preme Court of that State, which will raise the number to seven, and 
providing also that thereafter the court shall sit in two sections as long 
as the public business shall demand it, — the criminal business to be as- 
signed to one of the sections. We do not undertake to state the pro- 
vision accurately, but this is the general idea of it. An appellate bench 
composed of three judges only, is most wisely constituted for the doing 
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of ordinary appellate work. They will keep themselves in better disci- 
pline as a court, will consult more thoroughly and with more regularity, 
and will keep track of their own decisions better, than will a more nu- 
merous court. The scheme of dividing an appellate court into two sec- 
tions and assigning to one section the civil business and to another the 
criminal business, would work well, if it were not for the fact that, in 
any State which can claim to be civilized, there is ten times as much civil 
as criminal business. We apprehend, however, that if, in such a State as 
Missouri, the criminal business, the probate business, and the damage 
suits were assigned to one branch of the court, and all the other business 
were assigned to the other branch, the division would not be far from 
equal, though we have not made a survey of the judicial reports for the 
purpose of enabling us to express a definite opinion on this question. 
It remains, however, that, if an appellate court, composed of six or more 
judges, is empowered by law to sit in two sections, the court will find 
the means of so dividing the business as to equalize the work of the two 
sections, while at the same time remitting to each section a different 
class of questions from that which goes to the other section. What we 
shouldlike tosay with reference to this question is, moreover, this: The 
Supreme Court of the United States has within itself, without any further 
legislation, the power to relieve to a great extent the engorged state of 
its docket, by dividing itself into three sections for the purpose of doing 
certain classes of work. There seems to be no sound reason why patent 
cases, admiralty cases, ordinary equity cases, commercial cases, and, in 
general, the greater number of cases which come before that court 
where Federal jurisdiction is acquired in consequence of the citizenship 
of the parties, should be heard on appeal or error by more than three 
judges. The court should, of course, sit together as a court for the de- 
cision of all constitutional questions, for the exercise of its limited origi- 
nal jurisdiction, for the decision of every question where it acquires ju- 
risdiction by a writ oferror to a State court, andin other cases which the 
wisdom and experience of the judges would suggest. But there seems 
to be no sound reason why the great mass of litigation, which, under wise 
legislation, would never go to that court at all, shoulg not be heard by 
the judges, divided into sections, under some scheme by which the de- 
cision of the sections might come to be, formally at least, the decision 
of the whole court. The gain in point of time would be obvious: three 
times as many cases could be heard in the same length of time by the 
three sections as by the whole court sitting together. Consultations 
reaching a result, with but three judges in the consultation room, would 
be much more speedy than with nine judges present. Each judge, hav- 
ing in respect of cases heard by the court in sections but one-third of 
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the records and printed arguments to examine, would be able to write a 
much greater number of opinions than now, where he is obliged to ex- 
amine the records and arguments on all cases that are submitted to the 
court, so as to prepare himself for the consultations. It is believed that 
court has ample power, without the authorization of any act of Con- 
gress, to adopt this scheme. It is also believed that the bar of the 
country would approve the action of the court, if it were to adopt it. It 
is further believed that the arrangement would not in any sense diminish 
the respect in which the decisions of the court are held by the general 
public on all great questions, such as that which was lately decided in 
the case of the Chicago, Milwaukee & St. Paul Railway Co. against the 


State of Minnesota, on which the court would sit and hear argument 
and consult as a court, as now. 


Tue Compvtsory RETIREMENT OF FEDERAL JupGes.— A barrister, who 
signs his name ‘*‘ Briefless,’’ writes to the London Morning Post, with 
reference to certain articles which have appeared in that paper on the 
subject of the law’s delay, to say that it occurs to him ‘‘ that, if a short 
act were passed limiting the age of persons eligible for judicial office to 
sixty years, and compelling the retirement of all judges at the age of 
seventy on the usual pensions, complaints in future of the law’s delays 
would thus be sensibly diminished.’’ Referring to this, the Law Jour- 
nal (London) expresses the opinion that seventy is too early for com- 
pulsory retirement. But that periodical is also decidedly of opinion 
that the question is yet worth the attention of Parliament, and it great- 
ly hopes that it may be brought before one house or the other before 
very long. The subject is one of equal interest in the United States, in 
respect of the Federal judiciary. Several of the judges of the Federal 
courts have long since passed the age of seventy, at which they are en- 
titled to retire upon full pay. 

We doubt whether any scheme of compulsory retirement, except in 
the case of judges who have become mentally disabled, would be a wise 
one. It seems to us that the proper scheme would be one which should 
provide that, when any judge of a court of the United States has 
served ten years in succession as a judge of a court or courts of the 
United States, the President shall have the power to appoint another judge 
to the court to which such judge is attached, upon whom the respon- 
sibility of the conduct of the business in the court shall rest, and that 
it shall thereafter be optional with the elder judge to assist in the judi- 
cial work of the court or not, as he may see fit. It is really a poor re- 
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ward for distinguished public service to retire a man forcibly from that 
service, because of his advancing years, as long as he is capable of per- 
forming any service in his office which is likely to be beneficial to the 
public. The true course seems to be the middle course above pointed 
out, which would allow him to remain and assist in judicial work. 
Under such a scheme he would not assist in the ordinary every-day work 
of the court, in presiding at jury trials, in hearing the proofs and argu- 
ments, in chancery or patent cases, and the like. But he would be 
called in to strengthen the court in the decision of cases of novelty or 
difficulty. In the case of a judge of the Supreme Court of the United 
States, such a scheme, if carried out as the court is at present consti- 
tuted, would, if we mistake not, increase the number of the judges from 
nine to twelve. It would be optional with the pensioned judges, so to 
speak, to continue to meet and consult with the court, as they should 
see fit, and to take upon themselves the full labor of a judge of the 
court, or merely to do such limited portion of the work which would 
otherwise be assigned to them, as they might judge suitable to their 
health and strength. The learning and experience of the aged judges 
of such a court are of such great and unquestioned value, that they 
ought not to be dispensed with as long as they can be retained consist- 
ently with the public interests. But their services cannot be retained 
consistently with the public interests, when they become so far disabled, 
by advancing years, from capacity to work, that their continued pres- 


ence upon the bench prevents its being recruited by the strength of 
younger men. 


or Jupce Tuarer at tHe Law Association Drxner. — The 
Philadelphia Law Association recently gave a dinner — what would a 
law association be without an occasional dinner? —at which Judge 
Thayer of the Court of Common Pleas, of that city, made a very happy 
speech. Among other things he said :— 


“It seems to me, Mr. Chairman, a happy thought on the part of some of 
you to bring together on the present occasion the various luminaries of our 
profession in this city, large and small, the lesser as well as the larger lights» 
the asteroids as well as the greater planets, to fill the air with the gladsome 
light of jurisprudence. In doing this you not only uphold and increase that 
fraternal feeling which always has existed between the members of our pro- 
fession in a very remarkable degree, but you enable the judges to take by the 
hand the several members of their own family, and so promote those cordial 
and affectionate relations which ought always to subsist in every well regulated 
household. Nay, more, you have by this happy re-union afforded us the great 
privilege of looking across this festive board into the very faces of the gods 
VOL. XXIV. 30 
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themselves, whose edicts make and unmake laws, and whose rescripts and or- 
ders are, by the constitution of the government under which we live, and 
within the parallel lines which enclose the great State of Pennsylvania, as final 
as the voice of destiny itself. In comparing them in this respect to the gods, 
I must, of course, explain, in order to acquit myself of any suspicion of irrey- 
erence, that the reference is to the heathen gods, such as Jupiter —I will not 
say Jupiter Hostis, whom I regret not to see here to-night — Apollo, Mercury, 
Vulcan, and the rest. I purposely do not name Bacchus. Looking in upon 
them there at their modest Olympus at Broad and Market streets, so sweet a 
calm pervades the place, that an innocent spectator, ignorant of the concealed 
thunderbolts, every one of which is labelled ‘Kismet,’ might perchance say 
to himself, as Virgil says of another place, umbrarum hic locus est, somni, noc- 
tisque sopore, this is the home of shadows, of sleep and of drowsy night. But 
let him happen in there of a Monday morning and he will find the whole aspect 
of nature changed. Thenlightnings flash and thunders roll, and 


from one lone-peak, 
‘But every mountain now hath found a tongue,’ 


Julgent, crebres ignes, pontus et omnes contremuere undae. But be not alarmed, 
The hebdomadal disturbance of the elements will soon pass. An estate or two 
perhaps has changed hands, a new rule of law has perhaps been promulgated, 
and an inferior judge perchance slightly rumpled by the lightning. But he 
will soon recover, and already the landscape has resumed its usual repose, and 


relapsed into its pastoral simplicity. Sir, it is a rare occasion to be able to 
hob-nob with these mundane divinities, and to take a bond of fate, as it were, 
over a social glass. That occasion the Law Association has benevolently fur- 
nished us to-night. Let us consider the tomahawk, therefore, as buried for 
the time being, at any rate, remembering that whatever be our station we are 
all alike lawyers to-night, and that it is only in that capacity and according to 
the statue which we shall attain in that ennobling profession that, whether 
practitioners or judges, we will be measured by posterity. 

‘The old English lawyer, Sir Henry Finch, used to say, that the sparks of 
all the sciences in the world are raked up in the ashes of the law, and so it 
must be obvious to all of us, who have been for any considerable number of 
years in this profession, that the very nature of its pursuit is to impart to those 
who follow it at least some degree of knowledge of all sciences, and of almost 
all subjects. ‘A lawyer,’ said Dr. Cowell, an eminent civilian, a cotemporary 
of Coke who always called him Dr. Cowheel, probably because of some grudge 
he had against him, for he hated all the civilians, —‘a lawyer,’ said Dr. Cowell, 
*professeth true philosophy, and therefore should not be ignorant of either 
beasts, fowls, or creeping things, nor of the trees, from the cedar of Lebanon 
to the hyssop that springeth out of the wall.’ But even this comprehensive 
description of the acquirements of a thoroughly furnished lawyer of the seven- 
teenth century falls very far short of what is required of himin our day. It is 
perhaps this vast versatility of knowledge and familiarity with affairs of all 
kinds, quite as much as any acquired acuteness afforded by the nature of his 
studies, which has given to the lawyer the commanding position which he 
occupies in all modern communities. It is because of his fitness to lead that 
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he is everywhere a leader. It is gratifying for us to know that, notwithstand- 
ing the multitudes of those who, of late years, have entered the profession of 
the law in this tocality, and notwithstanding the wide differences which prevail 
between the individual members of this now crowded profession, we maintain 
to-day, as a whole, I say it without flattery, the old supremacy which was 
symbolized in the last century by the expression ‘a Philadelphia lawyer.’ 
There are, of course, with us, as there are everywhere among large numbers of 
men, sluggards and incompetents, who, without industry, and therefore with- 
out acquirements, are willing to undertake the largest responsibilities without 
the smallest qualifications for the task. Self-opinionated, conceited and igno- 
rant, they rush into causes, the decision of which must turn upon principles 
of which they are totally ignorant, and try them, apparently, feeling as much 
at home as they would ata game of ten-pins. They look into no authorities, 
they cite no cases, nor enunciate any principles. They are of no assistance 
whatever to the court or the client. Their one single accomplishmentis to 
except to every thing and to everybody, and to ask the presiding judge at least 
three times whether he has noted his exception. When by ignorance and in- 
compejency all is lost, they abuse the judge, and comfort the client with the 
assurance that it will all be made right in the Supreme Court. Sometimes by 
great good luck that happens, and then the self-conceit is increased, and the 
habit of laziness and of relying on luck fully confirmed. Besides this class of 
practitioners, which [ am happy to say is not large, there is another which 
might be called appropriately the stupid brigade. These constitute a small 
contingent, not wanting in industry or good intentions, but they belong to that 
noble army of martyrs who have mistaken their vocation, and who after a few 
moons will drift away into some other eddy of the stream of life. I will not 
stop to speak now — because it would be unbecoming upon such an agreeable 
occasion as this —of that small percentage of oves nigre which occasionally 
disgrace our profession, as they do all others. But despite all these varieties 
anddrawbacks, the general rank and file of our profession here have maintained 
the old tradition which points to the Philadelphia lawyer as a man conscien- 
tious in the discharge of his duties, well grounded in his profession, able, 
learned, and skillful in all that he undertakes, whether it belongs to public or 
to private affairs. Among other influences which in our time tend strongly to 
keep up the high standard of professional excellence among us, I have no hesi- 
tation in mentioning, Mr. Chairman, the Law Association of this city, the Law 
Academy, and the excellent Law School at the University. These, combined 
with that faithful office instruction which, it is proverbial, is afforded by the 
members of the Bar in this city to their pupils, afford good grounds to hope 
that we shall continue, for some time at least to come, our old ascendancy. 
“As for the judges, sir, I do not know that it would be becoming in me, for 
obvious reasons, to say much about them, although [ ought not perhaps to be 
wholly silent upon the subject in replying to the toast which you have given to 
the judiciary. The principal duty of a judge is summed up in the oath which 
Mr. Wood tells us, in his account of the Isle of Man, is administered to the 
judge in that province of the British empire: ‘ By this book and the holy con- 
tents thereof and by the wonderful works that God hath miraculously wrought 
in heaven above and in earth beneath, in six days and seven nights, I do swear 
that I will, without respect of favor or friendship, love or gain, consanguinity 
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sovereign lord the King and his subjects within this isle, and betwixt party 
and party, as indifferently as the herring’s backbone doth lie in the midst of the 
Jish. 

“This oath is very quaint, but it covers the whole ground, and does not per- 
haps suffer by comparison with our own because it does not require the judge 
to swear that he has not bought the office with gold or obtained it by stufling 
the ballot box. If I were to attempt to repeat the bead roll of great judges 
who have adorned the bench in England and in this country, or to point out 
the qualities which adorned the characters of even a few, and they the greatest 
of them, I should but abuse your patience, and time would not suffice for the 
task. If I were asked to name, among the more ancient judges, one more 
worthy than all others to stand as an exemplar of what a great and just judge 
should be, I would unhesitatingly pronounce the name of Sir Thomas More, a 
figure than which none stands forth in history more majestic, more courageous, 
more upright, more unselfish, more pure, more unfortunate. Ofall the crimes 
committed by the remorseless tyrant who sent him to his premature grave, 
none exceeds in dastardly cruelty the base’ condemnation of this just man. 
His is among the most glorious names of the early English judges. WhenI 
think of him4 delight to recall that beautiful picture of him, drawn by his son- 
in-law, in which he says of him, that ‘whensoever he passed through West- 
minster Hall to his place in the Chancery, by the Court of King’s Bench, if his 
father, who was one of the judges thereof, had been sat ere he came, he would 
go into the same court, and there reverently kneeling down in the sight of them 
all, would ask his father’s blessing.’ The memory of such men will never 
perish. It is set like a star in the firmament and will shine there for the en- 
couragement of manas long as the heavens shall endure. There is, in the 
eulogium on Chief Justice Tilghman, spoken by his friend Horace Binney, and 
printed as an Appendix to 16 Sergeant & Rawle’s Reports, the following pas- 
sage. Ido not think I have any where seen the sentiment embodied in his 
words more eloquently or more beautifully expressed. ‘* The living and the 
dead,’ says he, ‘are but one family, and the moral and intellectual affluence of 


those who have gone before remains to enrich posterity. The great fountain - 


of human character lies beyond the confines of life, where the passions can not 
invade it. It is in that region that, among innumerable proofs of man’s noth- 
ingness, are preserved the records of his immortal descent and destiny. It is 
there that the spirits of all ages, after their sun is set, are gathered into one 
firmament, to shed their unquenchable lights upon us. It is in the great as- 
sembly of the dead that the philosopher and the patriot who have passed from 
life, complete their benefaction to mankind, by becoming imperishable ex- 
amples of virtue.’ 

**T wish I had some time left in which tosay something of the Court of Com- 
mon Pleas, even if in doing so I might be charged with exalting my own ju- 
risdiction. The Court of Common Pieas, says Sir Edward Coke, in his Com- 
mentary on Magna Charta, is the lock and key of the common law, by which he 
means to say that it is the treasure-house of the principles of the common law. 
There it stands to-day in every judicial district of the Commonwealth —the 
court of the people —in which all their personal difficulties and disputes are 
settled, and all their county affairs are adjusted and regulated — the protector 


or affinity, envy or malice, execute the laws of this isle justly between our 
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of their firesides and the vindicator of their rights — the same to-day in its 
essential features, its writs, its process, its jury trials, and its general methods 
of procedure, that it was in the days of Ethelred and Edward the Confessor — 
a jurisdiction so old and venerable, that its origin is indiscernible in the dim 
mists of antiquity. 

‘‘In conclusion let me say to the members of the Bar who are present in such 
numbers that ours is a profession which we have a right to be proud of, and 
it ought to be our care to transmit its traditions and its glories undimmed and 
untarnished to those who are to succeed us. It is our bounden duty, remem- 
bering the great names which have adorned it, and the lives of the great and 
pure men which have illustrated its annals, to protect it against every unwar- 
ranted assault from without, and every vicious or demoralizing tendency from 
within, and especially to foster among ourselves the courteous bearing, the 
self-restraint, the candor, the fairness and the considerate demeanor, which, 
as well as its great learning and skill, gave this Bar its brilliant reputation in 
former days. As for those upon whose shoulders rest the heavier responsi- 
bility of the administration of justice, I would not be so bold as to offer any 
advice or suggestion of my own, but I may be permitted, before I sit down, to 
repeat for their encouragement, the well known words with which Lord Coke 
concludes the Epilogue to the fourth part of his Institutes: — 

«And your honorable and reverend Justices and Judges that sit in the high 
tribunals and courts, or seats of justice, fear not to do right to all, and to de- 
liver your opinion justly according to the laws, for fear is nothing but a be- 
traying of the succors that reason should afford. And if you shall sincerely 
execute justice, be assured of three things, first, though some may malign you, 
yet God will give you his blessing. Secondly, that though thereby you may 
offend great men and favorites, yet you shall have the favorable kindness of the 
Almighty and be His favorites; and lastly, that in so doing, against all scandal- 
ous complaints and pragmatical devices God will defend you as with a shield.’ ” 


ReMOvING A JUDGE FOR IGNORANCE OF THE Law.— The Law Times 
(London) says: ‘* News reaches us from the Transvaal that a memorial 
has been presented to the government requesting that Mr. Justice 
Ameshoff be removed from the Bench of the High Court on account of 
his ignorance of law. The memorialists set forth that many of the 
barristers, in the interests of their clients, withdraw their cases from 
the roll when they find that this judge is going to sit, because he can 
not understand the law applying to them. Our informant says: ‘ This 
is the first time I ever heard of such a memorial.’ We sincerely trust 
that in the interest of justice everywhere it will be the last.”’ | 


Tue BanQuet oF THE SatuRDAY Nicut To THE JUDGES OF THE 
Supreme Court or Connecticut. — The Saturday Night Club, of New 
York, of which Clark Bell, Esq., is president, recently gave a banquet 
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to the judges of the Supreme Court of Connecticut. Just why the club 
did this we do not know, nor do we know whether they intend to pass 
the compliment around to the judges of the Supreme Courts of each of 
the other forty-one States. If so, we warn them in time that with some 
of the Western Supreme Court judges, Saturday night is sacred to the 
study of the doctrine of probabilities, as embodied in the seductive 
game of draw poker. The judges of the highest courts of several neigh- 
boring States were invited to sit with the Connecticut judges at 
the symposium. Most of them were, it seems, polite enough to respond 
in writing. While most of the letters were politely formal, some of them 


contained historical allusions of interest. Hon. J. 8. K. Frank, of New 
Hampshire wrote : — 


‘Tt is with more than formal regret, that I decline your invitation to be 
present at a dinner to be given by your Club to the Judges of the Supreme 
Court of Connecticut. To provincial sense, the taste of a Delmonico dinner, 
the sight of your distinguished membership, and hearing the words of wit and 
wisdom present an attraction hard to resist. I will presume, in behalf of the 
bar of New Hampshire, to thank you for this opportunity to acknowledge its 
indebtedness to your guests of the evening for their valuable contributions to the 
judicial literature of thecountry. To the State of Connecticut we owe one debt. 
It is that debt of gratitude, which that State, by adoption of an eminent citizen, 
always owe the State of their nativity. At the very commencement of his pro- 
fessional life, Connecticut sent us Jeremiah Mason, who for thirty-five years 
was prominent ‘inter pares’ of that galaxy of famous lawyers, who rendered 
the Bar of New Hampshire conspicuously eminent during the first qnarter of 
the century; to whose greatness as a lawyer and contemporary Daniel Webster 


paid frequent tribute, and to the examp!e of whose private and professional life 
the Bar of our State do homage at this remote day.’’ 


Hon. Edward J. Phelps, of Vermont, lately American Minister at the 


Court of St. James, in expressing his regret, added the following reflec- 
tions : — 


** Vermont was in every sense the child of Connecticut. Our paternal in- 
heritance was priceless and inexhaustible. In blood, in institutions, in tradi- 
tions, in manners, we are chiefly of the old Connecticut stock of the days of the 
Revolution. They were Connecticut men and they were great men, who were 
our earliest statesmen and law-givers and lawyers who laid broad and deep in 
the strength of the hills the foundations of our State. The institutions they 
established were noble in their simplicity, their soundness, their integrity. I 
know of no better period of government, and of no better reading of that sort, 
than the constitution and early statutes by which, in terse and vigorous English, 
they were setforth. Especially were our jurisprudence and our judicial sys- 
tem and methods modeled after those of Connecticut. We inherited the com- 
mon laws of England per stirpe and not per capita. We took it through Con- 
necticut as applied by its courts and re-enacted by its legislatures. The 
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judicial excellence for which Vermont has been celebrated was derived, not 
original. For a long time in our earlier history Connecticut precedents were as 
paramount in authority as they were salutary in their results. It would seem 
most fit, therefore, that the bench and bar of Vermont should join you on this 
occasion in the honors paid to your distinguished guests, and should add to it 
the expression of the sense which we, in common with you, entertain of the 
high characters and great ability with which they have maintained the reputa- 
tion of the judiciary of Connecticut.” ' 


Recent Deatus THE Proression. — Jonathan Young Scammon, 
one of the oldest and best known citizens of Chicago, died on March 
17th. He was born in Ohio in 1812; graduated from Waterville Col- 
lege; studied in a lawyer’s office ; took up his residence in Chicago at 
the age of twenty ; was for a short time reporter to the Supreme Court 
of Illinois, reporting some of its earliest decisions. During his long 
life he pursued successfully the various occupations of lawyer, banker, 
editor, court reporter, railroader, legislator, etc., and died rich. He 
found time to found two or three banks, a medical college, a Sweden- 
borgian church and several newspapers, including the Chicago Inter- 
Ocean, for which absurd name he is said to have had an eccentric par- 
tiality. - - - - Benjamin Vaughn Abbott, the well known law 
writer, died in Brooklyn on February 18th, at the age of sixty years. 
He was the son of Jacob Abbott, the well known popular author. He 
graduated from the Harvard Law School, and was admitted to the bar 
of New York in 1852. After some years of practice he devoted him- 
self to law writing. He and his brother, Austin Abbott, prepared the 
standard digest of the reports of the courts of New York. He pre- 
pared a digest of the law of corporations in two successive volumes — 
a most useful work; a treatise on national courts and their practice; a 
national digest, in five volumes, and a revision of the United States Di- 
gest, in fourteen volumes and several annual supplements. He was the 
real author of the first edition of the Revised Statutes of the United 
States, which labor engaged his attention for three years. Among his 
works was a Law Dictionary in two volumes, which was hurriedly done, 
and did not do him the credit which his reputationdeserved. - - - - 
Sir Henry Manisty, one of the judges of Her Majesty’s High Court of 
Justice, Queen’s Bench Division, died of paralysis on January 31st, at 
the advanced age of eighty-two. His death was the occasion of a pro- 
ceeding in court which the Law Times (London), with its characteristic 
cynicism, represented as something very near an American ceremony. 
Lord Coleridge, in delivering his speech’on the occasion, referred to 
the funeral orations of the American bar, and hinted at the possibility 
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of eulogy becoming exaggerated panegyric. He is said to have pro- 
nouncell a handsome and dignified elogium on the death of the de- 
parted judge. - - - - The Judicial Review (Edinburgh) for 
April, publishes an appropriate biographical sketch of the late Profes- 
sor Lorimer, but without giving his fullname. He held, since 1862, 
the chair of public law in the University of Edinburgh. He occupied 
a high place among philosdphical thinkers and writers on the law. 
The most important of his publications were, ‘‘ The Institutes of the 
Law,’’ and ‘ The Institutes of the Law of Nations.” - - - - 
Frederick Von Scihlegell, judge of the Probate Court of Minneapolis, 
died at Minneapolis on April 12th, of cancer of the liver. Judge Von 
Schlegell was a German nobleman, who cut loose from his title and 
aristocratic associations, came to this country and became a plain 
American. He was a German count and cousin of Count von Caprivi, 
the Chancellor of the German Empire. He resided in St. Louis for a 
considerable time, where he was secretary of a street railway com- 
pany. He was very much esteemed by those who knew him, among 
them the writer of this sketch. While in St. Louis he conceived 
the idea of taking up the law. Accordingly, he began the study of 
the law in the Law School of the Washington University of St. Louis, 
where he graduated with the highest honors. Thereafter he went to 
Minneapolis and entered upon the practice of his profession. The 
people of that city soon discovered his merits and made him a judge 
of probate. We believe he was serving a second term in the office at 
the time of his death. - - - - The profession has recently sus- 
tained a loss in the death of Hon. John H. Stewart, of New Jersey, 
for many years reporter of the New Jersey Equity Reports, and author 
of a work on Marriage and Divorce, and also of a digest of the 
New Jersey Reports. He was a graduate of Union College. He held 
the office of county judge for three terms, and was reporter of the 
Equity Reports of New Jersey during the eleven years preceding his 
death. - - - - Hon. Timothy Danielson Lincoln, one of the oldest 
and most esteemed members of the bar of Cincinnati, died on April 
1st in that city. He was born in Massachusetts in 1815, and is said to 
have been ‘ victorious in many trials at the bar.”” - - - - Col. 
John Van Arman, for many years one of the most noted criminal lawyers 
in the country, died at San Diego, Cal., on the 6th of April, to which 
place he went about a year ago in the vain hope of restoring his failing 
health. Col. Van Arman was born in Plattsburg, N. Y., and at the 
time of his death was over seventy years of age. He began the practice 
of law in Michigan, and removed to Chicago in 1859. He was first 
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brought into public notoriety by his exposure of the celebrated conspjracy 
against the Michigan Central Railroad to wreck its trains, which result- 
ed in the great Conspiracy Trial described in a former number of this 
publication, in which William H. Seward acted as counsel for the defend- 
ants. Col. Van Arman was employed by the railroad company to work 
up the case and assist in its prosecution. To this end he did not hesi- 
tate to assume the unprofessional réle of a detective. He joined the or- 
ganization, shared in its councils and plans, and in this way possessed 
himself of its secrets. At the trial he assisted in the prosecution, and 
is said to have assumed the alternate réles of prosecuting counsel for the 
State and State’s witness on the stand. He was counsel in some of the 
most celebrated criminal trials in Chicago. 


Sickness aND DeatH AmonG Jupces.— The Law Times (London) 
says: ‘* The Fates seem to be warring against the Judicial Bench. It 
is curious that death should strike two judges on the Bench in active 
work — Mr. Justice Manisty and Baron Dowse; that illness should 
temporarily remove from the courts Lord Justice Bowen, Baron 
Huddleston, Baron Pollock and Justices Kay, Stephen and Vaughn 
Williams; whilst Sir James Hannen feels compelled to recruit during 
an absence of several weeks. ‘To all this has to be added the enforced 
retirement of the present Lord Ventris owing to physical infirmity. 
Looking to the inferior courts we find Sir James Ingham dying in har- 
ness, his honor, Judge Russell, resigning on account of ill-health, and 
Deputy Judge Roxburgh incapacitated for weeks by an accident. 
Rarely, we should imagine, has such a string of disasters befallen 
judicial persons in so short a period.’’ 


REPLEVIN FoR A CELESTIAL Bopy. — The Western Union (Iowa) Ga- 
zette says: ‘* All northern Iowa was startled last Friday afternoon, 
about 5 o’clock, by the appearance of a monster meteor, sailing through 
the air with a terrifying hissing and followed by a fierce flame. It 
struck twelve miles north of Forest City, and as it collided with the 
earth there was a report like a cannon and the earth trembled as from 
a shock of an earthquake. When the people of the neighborhood re- 
covered their senses they started en masse in search of meteorites, find- 
-ing many small pieces. The largest fragment was buried three feet un- 
der ground, and was too hot to handle when uncovered. It weighed 70 
pounds. The finder sold it for $100, but the owner of the land laid 
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claim to it, replevined it from the purchaser, and the prospect is favor- 
able for a long lawsuit over this strange visitor.’’ This is the first in- 
stance which has come to our knowledge of replevin being brought to 
recover possession of one of the heavenly bodies. The question to 
whom such a strange visitant belongs, when it descends upon the earth 
like Lucifer, Son of the Morning, is certainly a curious judicial question, 
Does it belong to the owner of the land upon which it alights? If so, 
upon what principle? In this case, as the largest fragment was buried 
three feet under ground, the plaintiff might well contend that it had be- 
come thereby a part of his land, and that when it was, by the tortious 
act of the defendant, severed from the soil, it was converted from real 
into personal property; but without changing the plaintiff's proprie- 
tary right to it. The plaintiff will probably recover, and this will prob- 
ably be the ground on which the decision will turn. 


Breacu oF Promise Surts.— Sir Robert Lethbridge, ‘* amidst much 
laughter,’’ has obtained leave from the British House of Commons to 
bring in a bill ‘‘to abolish the action for breach of promise of mar- 
riage.’’ 


Reciprocity anp Surp-Burtpixc. — The following is the so-called 
** Reciprocity Amendment ’’ to the McKinley tariff bill, said to have 
been introduced at the suggestion of Mr. Blaine: — 


*« And be it further enacted, that the President of the United States shall, by 
proclamation, declare the ports of the United States free to all the products of 
any pation of the American hemisphere upon which no export duties are im- 
posed, whenever and so long as such nation shall admit to its ports free of all 
national, provincial (State), municipal and other taxes, flour, corn-meal and 
other breadstuffs; preserved meats, fish, vegetables and fruits, rice and other 
provisions, including all articles of food; lumber including furniture and all 
other articles of wood; agricultural implements and machinery, mining 
machinery, steel rails, locomotives, railway cars, street cars, refined petroleum 
and such other fabrics and products of the United States as may be agreed 
upon; provided, however, that this concession shall apply only to merchandise 
transported in vessels constructed in American waters.”’ 


This proviso calls up curious reflections. Our navigation laws pro- 
hibit foreign built ships from having an American register or from 
carrying the American flag. They also exclude foreign built ships - 
from our coastwise trade. The cost of building a ship in this country 
is, owing to the artificial prices created by our tariff laws and to other 
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causes, so much greater than in Europe, that American ships can not 
be built, equipped, manned and sailed, so as to compete with ships 
built, equipped, and manned in Europe. This state of things has 
existed for more than fifty years. It is a fact that our American mer- 
chant marine attained its greatest height in the year 1836. Then its 
white wings were spread onevery sea. Its ship-builders surpassed 
those of other countries, and the so-called ‘* Baltimore clipper,’’ was 
the fastest sailing vessel in the world, not infrequently making tle 
voyage between New York and one of the near ports of Europe in 
three weeks. From that time on, under the combined operation of our 
navigation laws and our tariff laws, our merchant marine has been 
shrinking until it has become a by-word and a theme of laughter in 
Europe. Those laws have, like a devil-fish, seized hold of our ships one 
by one, and dragged them to the bottom of the ocean. Our flag is 
scarcely seen in some of the great ports of Europe for a whole year at 
a time. Now, the Americans have abundance of money to invest in 
ocean steamships and in the navigation of them, where they can do it 
on competitive terms with European ship-owners and ship builders. 
This is shown by the fact that no less than two transatlantic lines of 
steamships, which are flying foreign flags, belong to Americans. 

Last year the writer went to Europe on a vessel of the Red Star 
Line. He slept under a blanket that had on it the lettering of the so- 
called Philadelphia Line, the only American transatlantic line. The 
commander of the ship told him that the ships of the Red Star Line 
were owned by an American corporation, the International Steamship 
Company, of Philadelphia, and that the ckief proprietors of this cor- 
poration were the proprietors of the Pennsylvania Railroad and the 
Standard Oil Company. The general agents were Peter Wright & 
Sons, of Philadelphia and New York. The general European agents, 
that is, the local agents on the other side, were Messrs. Becke & Mar- 
sily, of Autwerp. The Americans owned the line, and their agents, 
Peter Wright & Sons, directed its operations, but it flew the Belgian 
flag and sailed under the navigation laws of that little sovereignty. 
While the writer was in the American section of the Paris Exposition 
ne was ashamed to see a model of the steamer City of Paris on exhi- 
bition there, with the legend, ‘‘ exhibited by the International Steam- 
ship Company, of Philadelphia.’’ But so it is, that those two great 
ocean greyhounds, the ‘* City of New York” and its sister ship, the 
‘¢ City of Paris,’’ though owned by an American corporation, the Inter- 
national Steamship Company, of Philadelphia, which corporation is the 
owner of the Red Star Line, are sailing under the British flag, are 
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commanded by British officers, are subject to the navigation laws of 
England, and, in the event of a war between England and this country, 
are liable, under those laws, to be taken by England for the carriage 
of British troops to fight against the country of their real owners. 
These shameful revelations did not end here. The writer had for a 
room-mate a trusted employé of Mr. Jay Gould, the principal owner of 
the Pacific Mail Steamship Company, whose son, Mr. George Gould, 
is the president of that company. This gentleman had been for a year 
in Scotland, superintending the building, on the Clyde, of a five-thou- 
sand-ton steamship called the ‘China,’’ which was then on its way 
around Cape Horn, under the British flag, commanded in like manner by 
British officers, and sailing under the British navigation laws, to take 
its place as one of the steamers of the Pacific Mail Line. The Canadian 
Pacific’Railway Company having put steamships into the Pacific trade 
between America and China, and the British being in that trade be- 
tween San Francisco and Yokohama, the owners of the Pacific Mail 
Line could not compete with them on ships built under the high prices 
produced by the American tariff laws, and they could not under the 
American navigation laws have a Clyde-built ship in their line flying 
the American flag and commanded by American officers. On the first 
trip made by the ‘** City of New York’’ from Liverpool to New York, 
Mr. Blaine was a passenger and a guest. The humiliating spectacle of 
a ship built with American money and owned by Americans, but yet 
flying the British flag, commanded by British officers and sailing under 
British laws, was thus brought personally home to him. Nevertheless, 
for reasons which neither gods nor men can divine, he, and other 
statesmen of the like way of thinking, persist, as will be seen by the 
proviso to the above bill, in endeavoring to keep up the principle of 
exclusion which lies at the foundation of these laws. 


Tue ‘‘Oriegmat Packace’’ Case.— The decision of the Supreme 
Court of the United States in the ‘‘ original package ’’ case has pro- 
voked a great deal of public discussion.1 One curious feature of the 
matter is that it effectually disposes of popular ideas in regard to the 
political bias of judges. The popular conception is that judges, on 
questions of a political bearing, invariably lean in favor of their polit- 
ical theories. In the present case, however, the Supreme Court of the 
United States has leveled the most crushing blow against the rights of 
the States which has ever been dealt by that tribunal, and the opinion 


1 We propose to examine this case more critically in our next issue.—Eps. 
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is written by the chief justice, a Democrat appointed by President 
Cleveland, and is concurred in by a justice who is also a Democrat. 
The people, however, as usual, fail to see the real significance of the 
opinion. They only take the surface or immediately practical view of _ 
it. Instead of regarding it as a blow at the rights of the States, they 
look upon it as a decision in favor of free liquor and against prohi- 
bition. The Democratic party contains more adherents who are op- 
posed to what are ternted sumptuary laws and consequently to laws 
prohibiting the manufacture, sale and importation of intoxicating 
liquors, than does the Republican party. In Iowa and Kansas espe- 
cially, prohibitory measures have been championed by the Republican 
party. The Democrats are therefore generally rejoiced at this decis- 
ion, because they see in it merely a blow at the prohibitory measures 
of the Republican party in Iowa, Kansas and elsewhere. On the other 
hand, the Republican party, which in its political theories tends more 
strongly than its rival toward centralization and federalism, is most 
displeased at the decision. An examination of the decision shows that 
it proceeds upon the idea that the Congress of the United States has 
exclusive power, under the Federal constitution, to regulate commerce 
among the States ; thatintoxicating liquors are recognized by the statute 
laws of the United States as articles of commerce; and that it is con- 
sequently not competent for the legislature of a State to enact a police 
regulation excluding the importation of such liquors or their sale by 
the importer, within the State, in the original packages in which they 
are imported, on the ground that they are substances the use of which 
is harmful to the people of the State. The ink with which the opinion 
of the chief justice was written was scarcely dry, before elaborate 
preparations began in various parts of Iowa, Kansas, and other States 
which have prohibitory liquor laws or constitutional provisions, for the 
importation and retailing of liquors in ‘‘ original packages.’’ The 
liquor dealers have now discovered that a refrigerator car can be so 
fitted up that lager beer can be transported in it in bottles in such a 
way that each bottle is an “‘ original package,’’ — that is, they are to be 
put up in wooden frames made to hold the bottles such as are used in 
wine cellars. Whisky can be put up in doses of any size in original 
packages. As the Supreme Court of the United States is about four 
years in arrears with its docket, it will be four years before that court 
will again have the opportunity of deciding whether or not these meas- 
ures of the liquor dealers are to be condemned as fraudulent invasions 
of the principle of its present decision. 

An important feature of this question is that this decision now trans- 
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fers the whole subject to Congress, and Mr. Pillsbury, of Maine, has al- 
ready introduced a bill in the house adding a proviso to the interstate 
commerce law to the effect that nothing therein contained shall be 
considered so as to interfere with the power of the States to suppress 
the sale of intoxicating liquors; and Senator Wilson, of Lowa, has in- 
troduced a similar, though better drawn, bill in the Senate. Prior to 
this decision, the movements of the prohibitionists for an amendment 
to the constitution of the United States, prohibiting the manufacture 
and sale within the United States of intoxicating liquors, was looked 
upon as the work of harmless lunatics, since it was justly regarded as 
a question of local police regulation; but now that the highest Federal 
tribunal has rendered a decision which in effect prevents the States from 
dealing with it as a local police regulation, the prohibitionists are fully 
justified in their demand that it shall be treated as a national question. 

It is curious to note the flux and reflux of public opinion on this pro- 
hibition question, which has taken place within the last few years, as 
shown by the popular elections. After the people of Kansas had en- 
acted, by a popular vote, an amendment to their constitution prohibit- 
ing within that State the manufacture and sale of intoxicating liquors, 
the pendulum swung back so far that Mr. Glick was elected governor 
of the State on the Democratic ticket by a considerable majority. In 
Iowa the prohibition party sought to bring about the measure through 
the form of a constitutional amendment, proceeding under the popular 
fallacy that, ifa law can be got into the constitution, it is a better law 
and has more self-enforcing vitality. They accordingly procured such 
an amendment to be proposed by the legislature and voted upon by 
the people. It was adopted. But its validity was challenged in the 
Supreme Court of the State, on the ground that it had not been pro- 
posed by the legislature under the forms required by the constitution 
itself to be observed when the constitution is amended. The court was 
obliged to hold that it had not been so proposed, and that it was hence 
invalid and was not a part of the constitution of the State. Some judge 
of the court, of course, had to write its opinion. The judge to whom 
this office fell was the one whose term of office expired first. The pro- 
hibition party deliberately kicked him out of office and refused the cus- 
tomary renomination and re-election, for no other reason than the 
rendition of this opinion. For the judge to have given an opinion the 
other way, upon a pure question of the interpretation of plain lan- 
guage, would have been infamous, and yet he was punished because 
he did not do it. The next measure to which the prohibition party in 
that State resorted was a law making the selling of intoxicating 
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liquors a nuisance and providing for the restraining of such sales by 
injunction, as in the case of nuisances. A similar measure had been 
enacted in Kansas. These were great invasions of the right of trial 
by jury, and the judges of the Supreme Court of Iowa knew it. 
The constitution of Iowa, like the constitutions of the other States, 
provides —we do not assume to quote the exact language — that 
the right of trial by jury shall remain inviolate. Such constitutional 
provisions have a well settled and definite meaning. That meaning 

is that the right of trial by jury, as it existed at common law, shall 

not be infringed by the legislature. Now, there is no principle of 

English jurisprudence or of the English common law which is better 

settled than that the jurisdiction of equity does not extend to matters 

of crime. The English courts of chancery have power to restrain 

nuisances by injunction, only in certain definite and prescribed cases, 

The making of new nuisances, by statute, with the provision that they 

should be restrained by injunction, was a gross and palpable invasion 

of the constitutional right of trial by jury. The chancellor adjudges 

that the nuisance has been committed, and commands it to stop. If 
a complaint is made that it has not stopped, he then arraigns the al- 
leged author of the nuisance for contempt, and proceeds by the methods 
of the Roman law, without a jury, and if he finds him guilty of con- 
tempt, he sentences him to punishment therefor. The judges of the 
Supreme Court of Iowa knew perfectly well, as lawyers, that these stat- 
utory measures were invasions of the right of trial by jury; but they 
remembered the case of their unfortunate brother who had been turned 
out of office for writing their opinion against the validity of the con- 
stitutional amendment. They therefore bowed to the storm and de- 
livered an opinion in which they upheld the validity of this invasion of 
aright which has been regarded by all English-speaking peoples as one 
of the essential bulwarks of liberty. This statute, which they upheld, 
turned the District Courts of Iowa into criminal courts of equity — an 
odious name which no court had deserved since the abolition of the 
courts of Star Chamber and of High Commission. 

The pendulum of popular feeling on this question has now swung 
back so far that a State, which customarily casts a Republican majority 
of from forty to sixty thousand votes, now has a Democratic governor, 
and has had a tie in one branch of her legislature. The votes in other 
States, —in Rhode Island and in Pennsylvania,—on this prohibition 
question, show that the pendulum of popular opinion has generally 
swung backward in relation to it. But the prohibitionists are by no 

means discouraged, nor need they be. Whatever may be said for or 


478 


24 AMERICAN LAW REVIEW. 


against their cause, and whatever may be said of the unjustifiable ex- 
tremes to which they have gone, there is a certain moral force behind 
it which causes it to move forward. It does not move forward with 
the steadiness of a glacier, but though it wavers in its advance, it 
moves forward with the certainty of the recurrence of the tides and 
seasons. Like every other cause it has its backsets. These, however, 
are but temporary. The pendulum will soon swing in the other direc- 
tion, and when it does it will go farther than before. The question 
will only be settled after long agitation and long experience with both 
methods. It is absolutely certain that public opinion, not only in this 
country, but in all the states of Europe, is steadily tending in favor 
of the police suppression of the public sale of intoxicating liquors. In 
Norway and Sweden this traffic has been almost totally suppressed, ex- 
cept in the large cities. In England it has been greatly curtailed. In 
large portions of Canada it has been totally suppressed. 


NewspaPer Lizet. — Public attention is likely to be drawn to this 
subject, in a strong manner, by the recent indictment, by a grand jury 
in the city of New York, of Joseph Pulitzer, John A. Cockerill, Julius 
Chambers, and James T. Graham, editors of the New York World, 
The cause is the publication in that paper of aseries of articles charg- 
ing Henry Hilton with the most unparalleled fraud and corruption, in 
getting possession of a large portion of the estate of the late A. T. 
Stewart, his former client and benefactor. As Mr. Hilton occupies 
merely a private station, is not a candidate for any public office, and as 
the matter of his connection with the Stewart estate is one which can 
be examined in the judicial courts at the suit of any interested party, — 
it does not seem to be a matter upon which the press can justifiably 
comment, in the manner pursued by the successive articles of the New 
York World. Nothing could justify the publication of such articles, 
on any theory, except a knowledge of their absolute truth. If falsein 
any essential statement, their publication is an offense of the most 
atrocious character. The quality of a defamatory article is that the 
publisher of it assumes to accuse a man of crime, to sit in judgment 
upon him, and to deliver execution against him ex parte and without 
allowing him a hearing or an opportunity to defend. How far even an 
absolute and undoubted knowledge of the truth of the accusations thus 
made against a private citizen, will justify the publication of such 
matter is a doubtful question. Who is ready to admit the principle 
that a newspaper editor, with such methods and morals as characterize 
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that profession, is to be allowed to sit ex purte upon the conduct of 
another citizen, and deliver at once judgment and execution in respect 
thereof? The usual motive of the editor in such a case is to create a 
public sensation and sell a few additional copies of his paper. The 
conduct of public officers aad of candidates for office, in so far as it 
affects their qualifications for office, affords a justifiable ground of fair 
statement and comment. The press ought not to be restrained from 
making such comments, when they are made for justifiable public ends. 
But the publication of the succession of articles concerning Mr. Hilton 
and the Stewart estate will tend strongly to convince thinking people 
that, instead of the libel laws being modified in the way of greater 
license, they are not now sufficiently severe. 


Evectinc Unitep States SENATORS BY THE PEOPLE. — The proposal 
introduced by Senator Mitchell, of Oregon, for an amendment to the 
constitution of the United States for the election of United States Sena- 
tors by a popular vote, will probably not be adopted at the present 
time; but it is the entering wedge of an agitation which will bring about 
the adoption of such a measure in the near future. There are in that 
body several Senators, some of them near neighbors of Senator 
Mitchell, who have notoriously bought their way into that body by 
the use of money. It is not necessary to express the opinion that 
any of them have resorted to direct bribery, though this has been 
charged upon apparently credible evidence, in severalcases. But there 
are now in that body about a dozen Senators who have nothing to rec- 
ommend them for membership in such a body except activity in poli- 
tid@and the use of money. We could name nearly a dozen Senators 
who are such merely in virtue of the fact that they are rich men, and 
who would never have become such if their title to their offices had de- 
pended'on a vote of the people. 


Tue Evection or FepERAL JupGEs By A Poputar Vote. — It is almost 
as certain as the course of the tides and seasons that the agitation for 
the election of senators by a popular vote will be followed by an agita- 
tion, and a successful one, for the election of Federal judges by a 
popular vote. The rights of the States are being cut down by the con- 
stant attrition of successive decisions of the Supreme Court of the 
United States. These decisions have at last reached the point where 
they have begun to attract popular attention, and the people are already 
VOL. XXIV. 31 
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beginning seriously to consider the question whether this is a govern- 
ment of the people, or whether it is a government by nine lawyers 
holding their offices for life and responsible to no one. The popular 
election of Federal judges will probably bring about greater evils than 


it was intended to remedy, but few things are more certain than that 
it is sure to come. 


Tue Proposep Extrapition Treaty with Russia. — There is pend- 
ing before the Senate an extradition treaty between the United States 
and Russia. Very serious doubts are entertained whether the time has 
come for such a treaty. America and Russia have always been friend- 
ly with each other. Their friendliness has been due, in a large meas- 
ure no doubt, to the distance which has separated them, and to the 
fact that they have had no rivalries as between each other, either on 
sea or land. While this is so, their political and judicial institutions 
are about as wide apart as such institutions can well be. There is no 
Jreedom in Russia, in the sense in which the English-speaking fam- 
ily are accustomed to use the word. The laws of that country afford 
no guaranties of personal liberty resembling our writ of habeas corpus. 
The judicial proceedings of that country contain in them no such 
guaranties in behalf of persons accused of crime as are contained in the 
principles of the English law, and in the constitutions of the United 
States and of the American States. Our constitutional provisions that 
excessive bail shall not be required; that excessive fines shall not be 
imposed ; that cruel and unusual punishments shall not not be inflicted ; 
that no man shall be obliged to testify against or accuse himself; that 
every person accused of crime shall have a right to information of the 
nature of the accusation, to a copy of the indictment, and to a speefly 
and public trial, wherein he meets the witnesses against him face to 
face ; — all these guaranties, founded in our constitutions in such a 
manner that legislatures cannot set them aside and that judges cannot 
disregard them, are strangers to the Russian law. On the contrary, 
there is in that law a process known as ‘‘ administrative process,’’ 
which consists merely in seizing a man suspected of crime, at night in 
his bed, and in spiriting him away, so that he is never afterwards heard 
of by his friends or relatives. He is supposed to be subjected to some 
sort of secret trial, and executed, or put under ground in the mines of 
Siberia, or sent to the penal colony at Saghalien. A government which 
proceeds by this method in the punishment of crime, is merely a con- 
spiracy against its own citizens. Russia is dominated by a police con- 
sisting of about forty thousand men. This is a vast military and de- 
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tective machinery, proceeding by secret espionage and by sudden and 
cruel processes. There is no practical limit to the interference of the 
police in private affairs. The chief magistrate of a small district, known 
as the Ispravnik, is, within his territorial jurisdiction, almost an un- 
limited despot. That bribery and corruptionshould exist to an un- 
paralleled extent is the necessary concomitant of such a system. It 
is equally a part of such a system that no one should enjoy freedom 

except those who are able to pay for it. 

The Czar is no doubt a well meaning man; but he is a part of a 
system above which he could not rise if he would. He can only re- 
form it by slow methods. If he were sincerely desirous of reforming 
it and should take any serious steps in that direction, he would bring 
upon himself the danger of assassination from the Boyars, to which his 
father subjected himself when he emancipated the serfs. On the other 
hand, if he does not institute reforms, he stands in equal danger at the 
hands of the Nihilists. He is thus like a man standing between two 
secret bodies of assassins: on the one hand the nobility are pointing 
daggers at him in the dark, and on the other hand the nihilists stand 
ready to salute him with an explosion of secret bombs. 

The American people are friendly to the Russian people, and sym- 
pathize with them deeply in their situation and in their aspirations for 
liberty. We could have no possible quarrel with them; but it is their 
system of government which we criticise. Its character is such that we 
ought not to put ourselves in the position of aiding its operations in any 
way. It is true that no sound principle of public policy ordinarily 
justifies one civilized state in making itself the asylum for the criminal 
classes of another: but we must remember that it would be perfectly 
consistent with Russian police methods to accuse a political refugee of 
acrime against the municipal law and thus secure his extradition, and 
then subject him to a secret trial for a supposed political offense. 
Trial by jury in criminal cases was last year abolished in Russia by an 
imperial ukase. The reason which ostensibly lay at the foundation of 
this measure was that juries were not disposed to convict. Juries of 
the people reasoned that crimes were brought about by the evils in- 
flicted upon the people by the repressive conduct of the government, 
exercised through the police. It is an essential part of the successful 
carrying out of the machinery of government in Russia that there should 
be no jury trial. 


Samvet J. Ranpa.i. — The late Samuel J. Randall wasone of the few 
American statesmen of any considerable character and influence who 
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did not receive his early training in the legal profession. His father 
was a politician, and he was trained for mercantile pursuits, but, hay- 
ing a distaste for trade, went early into politics and led a public career 
during most of his life. He was thus what might be termed, but with- 
out using the words in their opprobrious sense,a ‘* practical politician.” 
He was absolutely honest and fearless. He was never accused, and so 
far as we know, never suspected, of corruption. Of course, he died 
poor. The only other American statesman of note who was not bred at 
the lawis Mr. Blaine, the Secretary of State. There are respectable 
politicians who were not trained as lawyers, such as Mr. Wanamaker 
and General Rusk, but it would be a misapplication of terms to call 
them statesmen. Mr. Randall was, however, a statesman in the proper 
sense of the word. 


JUSTICE FOR THE NeGRoEs. — The Augusta (Georgia) Chronicle gives 
an account of a case in which a Georgia jury awarded a negro $700 
damages against a railway company whose conductor gave the negro a 
‘*thrashing’’ while he was a passenger on one of its cars. The 
Chronicle cites the case as proof of the fact that the negro gets justice 
in the courts of Georgia. There is little difficulty in a negro getting 
justice in the courts of any of the Western or Southern States where a 
railway company is the defendant, though a white jury will give him a very 
moderate award of damages as compared with what they would givg a 
white man on the same state of facts. In the case on which we are 
commenting, the conductor ‘‘ thrashed ’’ the negro passenger because, 
when the conductor demanded of him 25 cents extra fare, the negro re- 
marked: ‘** The road will never see that money,’’ meaning that the con- 
ductor would ‘* knock it down.’’ The negro seems to have underesti- 
mated the conductor’s power of ‘‘ knocking down,’’ as the event 
showed. If a Georgia, or Missouri, or Minnesota white man had made 
the remark and experienced its painful results on his person, there is 
hardly a doubt that the jury would have awarded him a verdict more 
nearly approaching $7,000 than $700. 


ARBITRATION AMONG THE AMERICAN Repusiics.— The Internal 
Revenue Record says: ‘‘ Representatives of nine of the American re- 
publics have signed the formal treaty of arbitration in Secretary 
Blaine’s office at the Department of State, namely, the United 
States, Guatemala, Nicaragua, Salvador, Honduras, Bolivia, Ecuador, 
Hayti and the United States of Brazil. It is expected that three more 


‘ 


NOTES. 483 


signatures and seals will be added soon, and it is hoped that the sig- 
natures of all the powers will be secured in the course of the summer 
and autumn. Great enthusiasm is felt at the State Department over 
the rapid progress of so important ameasure. It is explained that the 
international conference could only recommend, and that it was the 
regularly accredited ministers plenipotentiary, who, April 28, signed 
the treaty for reference to their respective governments.”’ 


‘“*Toe Law.’’ — We have received several numbers of an interesting 
publication bearing this title, issued in Chicago and edited by Andre 
Matteson, Esq. It consists of well written original articles on legal 
or semi-legal subjects, interesting editorial comments, notes of recent 
decisions, etc. It isissued every two weeks at $2.50 per annum. 


‘“*WantTep, AN AssISTANT IN LeGaL LirERARY Work. — The appli- 
cant must be a well read lawyer and able to write good English. Ad- 
dress, with some account of yourself, ——.’’ An advertisement of 
this tenor appears in one of the legal publications. Judging by the 
quality of the law books which are being turned out, there are too many 
assistants in legal literary work —too many men who have a little 
money and much vanity, and who desire such reputation as comes from 
being the authors of legal treatises, and who, in order to acquire such 
reputation hire men of more literary, though less financial, ability than 
themselves, to write the book for them and then publish it under their 
own names. It has leaked out that several current treatises have 
been written in this way. It sometimes happens that a real working 
author is obliged to call in the aid of a literary assistant in order 
to complete his task. In some such cases which are known, the 
work of the assistant has been superior to that of the author. 
The ethics of an honorable profession require an author who 
resorts to such assistance to be frank with his readers, and to 
credit in his preface his assistants with the work which they have 
done, where it consists of special chapters, giving them credit 


for being the authors of those chapters. It is a well known device in 


trade for dealers to have their names branded upon their goods as man- 
ufacturers, though they are not the manufacturers of the particular 
goods, nor of any goods of the kind.! 


1The statement of the facts in furnishes a striking and almost ridicu- 
Conrad v. Fisher, 37 Mo. App. 354, ous illustration of this practice, and 
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But the legal profession is not a trade, though many think that it is 
fast descending to the methods of mere trade. Legal authorship 
especially ought not to be pursued as a mere trade. The high-minded 
author will have in view, as his main motive, the production of a work 
which shall deserve the honor of having accomplished something in the 
way of improving the jurisprudence of his country, or aiding in the 
administration of its justice. It is true that authors, like clergymen, 
lawyers and physicians, must live, and consequently that there must 
always be, to a certain extent, a mercantile side to their labors. If 
legal authorship were pursued alone with the motive of improving ju- 
risprudence and benefiting judicial administration, few law books 
would be written, because the duties of a legal author are laborious, 
and without the additional stimulus of pecuniary reward few men 
would engage in what many would regard as Quixotism. On the other 
hand, it isa source of deep regret to see such a profession descending, 
as it sometimes does, to the level of a mere trade, —a mere effort to 
get at something new and striking which will sell for a time and make 
money, without reference to the question whether, in point of real 
merit, it is good or bad and deserves to live. 


Fatatty Derective Atmony Decrees.— George F. Ormsby, Esq., 
of New York, has published in the April number of the Harvard Law 
Review, a paper under the title of ‘‘ Defective Alimony Decrees in 
Massachusetts.’? The writer enforces by argument and many judicial 
citations, the following propositions :— 


**1. A decree for alimony rendered at the termination of a suit for a divorce, 
in which there are allegations of cause for divorce, but no additional allega- 
tions of a cause for that alimony, or in which there is only a prayer for alimony 
without corresponding allegations of the facts which, if proved, entitle the 
woman to the specific decree for alimony rendered, is void. 

“2. Such a decree for alimony is void, because it deprives the defendant of 
his property without a statute, which is unconstitutional, as divesting him of 
his property without ‘ due process of law.’ 

**3. In a suit to determine the status of two persons (divorce), a court has no 
jurisdiction to decree property from one individual to another (alimony), with- 
out some allegations bringing that property into litigation. A decree (for ali- 
mony), under such circumstances, with such antecedents, is void, and may be 
impeached collaterally as having no legal foundations.’’! 


points to the results to which it may hawk v. Sparhawk, 120 Mass. 390; 
sometimes lead. Mason v. Daly, 117 Mass. 403; Stanley 
2 Among other cases hecites: Spar- v. Stark, 115 Mass. 259; Smith v. Town- 
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The learned writer cites judicial decisions to the proposition that ‘‘ to 
decree asum of money from one individual to another, without written 
pleadings, duly served, in a lawful suit, according to the law of the 
land, is simply a forfeiture and confiscation of property.’’! All of 
these cases, either by the principles which they announce or by what they 
directly decide, furnish authority for the proposition that, unless the 
complaint in a divorce proceéding lays a foundation for the award of 
alimony by appropriate allegations, a decree awarding it will be reversed ;* 
but this is nothing more than an application of the legal truism that 
there can be no recovery in any case except secundum allegata et probata, 
uuless possibly in certain petty cases before inferior magistrates, where 
the statute law, on grounds of public policy and convenience, dispenses 
with written pleadings. Until reading this paper, we had not supposed 
that any court had taken the extreme position that a judgment rendered 
in a suit for divorce, in which the defendant was duly cited to appear, 
was void in a collateral proceeding, in so far as it awarded alimony, 
because the libel, petition, or complaint had not averred the ‘‘faculties’’ 
of the husband and demanded alimony; but Mr. Ormsby cites several 
decisions from which he draws this conclusion. ® 


Tue Triat or Jesus. — We believe Professor Greenleaf wrote a book, 
or a brochure, on the subject of the trial of Jesus, considering whether 
he had been legally and regularly tried, in conformity with Jewish law. 
Robert Clarke & Co., of Cincinnati, have issued a brochure on the sub- 
ject, by C. H. Blackburn, Esq., called ‘‘ The Trial of Jesus, from a 


send, 109 Mass. 500; Fulton v. Fulton, vv. Ulrich, 4 Pennsylvania County Court, 


86 Miss. 517; Feigler v. Feigler, 17 
Md. 563; Slack v. Black, 109 Mass. 
499; Crockett v. Lee, 7 Wheat. (U. S.) 
522, 525; Greaves v. Greaves, 108 
Mass. 321; Windsor v. McVeigh, 93 
U. S. 283; Crow v. Crow, 57 Mo. 203; 
Lytle v. Lytle, 48 Ind. 200; Ellison v. 
Martin, 53 Mo. 577; Bushnellv. Avery, 
121 Mass. 148; Belle v. Merrifield, 109 
N. Y. 202; Becker v. Becker, 15 Bradw. 
(Ill.) 209; Park v. Park, 80 N. Y. 160; 
Remington v. Sup. Ct., 69 Cal. 633; 
Jordan v. Jordan, 53 Mich. 552; Clay- 
ton v. Clayton, 1 Ashm. (Pa.) 53; 
Cassidy v. Cassidy, 63 Cal. 352; Por- 
terfleld v. Butler, 47 Miss. 170; Ulrich 


133; Bamford v. Bamford, 4 Ore. 36; 
Spoor v. Coen, 44 Oh. St. 502; Milner 
v. Shipley, 94 Mo. 109; Sanchez v. 
Sanchez, 21 Fla. 346. 

1 Brooks v. Rubery, 7 Ore. 464; 
Taylor v. Porter, 4 Hill (N. Y.), 146; 
Fisher v. McGin, 1 Gray (Mass.), 32; 
Burr v. Burr, 7 Hill (N. Y.), 231; Dart- 
mouth College v. Woodward, 4 Wheat. 
(U. S.) 519. 

2 Bender v. Bender, 14 Ore. 355; 
Cummings v. Cummings, 75 Cal. 435; 
Davol v. Davol, 13 Mass. 264. 

3 Among them, Spoor v. Coen, 44 
Oh. St. 502; Milner v. Shipley, 94 Mo, 
109. 
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Lawyer’s View.’’ Mr. Blackburn endeavors to show that the trial of 
Jesus was little better than an assassination or lynching, and no doubt 
succeeds to the satisfaction of most persons. It should be said, how- 
ever, that his trial was not an exception to the general rule in this re- 
spect. The criminal law was administered among the ancients with 
about as much regard to regularity and legality as it is now in Turkey 
and Arabia. The trial of Jesus was prébably as regular and legal as 
was that of Agag, whose judge and executioner has been the namesake 
of countless good children. If less regular and legal, it was not more 
unjust in its sentence than was that of Socrates. Even where accused 
persons in ancient times were tried with strict legality, their lot was a 
very hard one. Their trials were not surrounded by the forms and de- 
lays which the growing sense of justice of the Anglo-Saxon race has in 
modern times invented for the security and protection of the innocent. 
There was no indictment by a grand jury of not less than twelve; no 
right to have a copy of it before the trial; no right to be informed, be- 
fore the trial, of the witnesses who were to testify for the prosecution ; 
no right to meet his accusers or the witnesses of the prosecution face to 
face. Among the rights which he did have was the right to be put to 
torture, in order that a confession might be extorted from him. The 
practice of torturing prisoners is the monumental disgrace of the 
Roman law — a law which, in respect of private rights, was in so many 
of its features, founded in the highest equity. He also enjoyed the 
right, in most cases, of being tried before a single judge, who, after the 
most summary hearing, delivered sentence and then frequently exe- 
cuted it with his own hand. The manner in which Jesus was put to 
death was extremely cruel, but it was at that time the regular mode of 
executing criminals in Roman countries; so that the cross which is the 
symbol of the Christian religion is nothing more than a Roman gallows 
tree. 


Our Sweartmnc Parson.—Our friend, the Albany Law Journal, is 
jealous of our acquisition as a contributor of a gentleman whom it is 
pleased to call a ‘‘swearing parson.’”” Our esteemed contemporary 
also takes note of the fact that our reverend contributor has no narrow 
prejudice against the stage, which prevents him from putting his anec- 
dotes about judges and lawyers indramaticform. Our Albany brother 
suggests that it would be more decorous in the reverend doctor either to 
drop his h s or his title. Our critic does not know that that 
anecdote was considerably toned down for Eastern circulation before 
we printed it. We even went so far as to cut off the addition 
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of D. D.— several of them. Suppose we say that the edition which 
contained that anecdote was intended for circulation as a specimen 
copy in North Ca’lina only, but that a copy of it was by some 
mistake sent as an exchange to our Albany contemporary. The 
reverend doctor having understood that the lawyers are an over- 
worked profession, much in need of relaxation, and esteeming it his 
oflice to go about doing good, and having acquired the idea from 
reading certain poetical contributions to the Green Bag, that the law 
journals are not above levity, concluded to put in his laboring oar. If 
there was not much point in the learned doctor’s dramatic contribution, 
it should be said, by way of apology, that before he wrote it he was 
given to understand that he would be expected to follow the example 
of the poetical contributor to the Green Bag, and not get above the 
capacity of his audience. 
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NOTES OF RECENT DECISIONS. 


Fatse Imprisonment: ARREST WITHOUT WARRANT ON SUSPICION OF 
‘Street WatkinG.’’—In the case of Pinkerton v. Verberg, the 
Supreme Court of Michigan hold that the fact that a woman has the 
reputation of being a ‘‘ street walker,’ and that a police officer knows 
of her reputation, and, seeing her on the street, believes that she is ply- 
ing her vocation, —does not justify him in arresting her without a war- 
rant, unless she is doing something to indicate that such is her purpose. 
The propriety of the decision is so plain as not to require any comment. 
If such arrest could be upheld there would be no more liberty for the 
citizen in this country under police surveillance than there is in Russia. 
Mr. Justice Long, who delivered the opinion of the court, among other 
wholesome observations, made the following : — 


“Tf persons can be restrained of their liberty, and assaulted and imprisoned, 
under such circumstances, without complaint or warrant, there is no limit to 

the power of a police officer. Personal liberty, which is guaranteed to every 

citizen under our constitution and laws, consists of the right of locomotion, — 

to go where one pleases, and when, and to do that which may lead to one’s 

business or pleasure, only so far restrained as the rights of others may make it 

necessary for the welfare ofall other citizens. One may travel along the public 

highways or in public places; and while conducting themselves in a decent and 
‘orderly manner, disturbing no other, and interfering with the rights of no 

other citizens, there they will be protected under the law, not only in their per- 
sons, but in their safe conduct. The constitution and the laws are framed for 
the public good, and the protection of all citizens from the highest to the low- 
est; and no one may be restrained of his liberty, unless he has transgressed 
some law. Any law which would place the keeping and safe conduct of another 
in the hands of even a conservator of the peace, unless for some breach of the 
peace committed in his presence, or upon suspicion of felony, would be most 
oppressive and unjust, and destroy all the rights which our constitution guar- 
antees. These are rights which existed long before our constitution, and we 
have taken just pride in their maintenance, making them a part of the funda- 
mental law of the land. Whatever the charter and ordinances of the city of 
Kalamazoo may provide, no police officer or other conservator of the peace can 
constitutionally be clothed with such power as was attempted to be exercised 
here. No disorderly conduct; no breach of the peace, committed in the pres- 
ence of the officer; no suspicion of felony, — and yet, under the charge of the 


1 30 Cent. L. J. 352. 
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court which counsel seek to maintain here, a woman may, simply upon suspi- 
cion that she may commit an act which at most would only amount to a misde- 
meanor, be assaulted and imprisoned, if the officer has good reason to believe, 
and does believe, that she is plying her vocation in such a manner that it will 
result in an offense. No more dangerous doctrine could be laid down.”’ 


Appended to the report of the decision in the Central Law Journal 
is a useful note stating the circumstances under which arrests may be 
made on suspicion without warrant, and especially in the night time. 


CHARITABLE BeQuEsts: VALIDITY OF A BEQuEsT TO DISSEMINATE THE 
Docrrines OF Henry GeorGe. — Ina former number of this publication ! 
we took occasion to refer, in terms perhaps too severe, to a decision of 
the vice-chancellor of New Jersey, a learned and excellent judge, hold- 
ing that a bequest of property to be used in disseminating the publica- 
tions of Henry George was void. We ventured the opinion that even 
Lord Eldon could not have rendered a narrower decision. The decision 
has since then been reversed by the Court of Appeals of New Jersey, 
in an opinion by Mr. Chief Justice Beasley.?_ The learned chief justice 
quotes a paragraph from the decision of the vice-chancellor in which he 
expresses the opinion that the works of Mr. George condemn existing 
laws and denounce private ownership in land as a crime, and adds the 
following observation: ‘‘ A single glance at the rule of judgment here 
propounded will suffice to show that it is one of entire novelty. It does 
not appear to have been suggested, or even alluded to, in any former 
consideration of the subject. Stripped of unnecessary terms, in its ul- 
timate analysis it promulges this far-reaching principle: that a court of 
law will not, in view of the purposes for which it was instituted, lend its 
aid by its decree to the agitation of the question, whether the laws which 
itis in the habit of executing have or have not any better foundation 
than wrong and injustice.’? Further on in his opinion the learned chief 
justice expressed the view that the decision of the vice-chancellor 
amounted to the promulgation of the rule ‘‘ that a court of equity will not 
permit the fulfillment of a testamentary use that is designed to circulate 
works that call in question any of the fundamental rules and establish- 
ments of the law.’’ He then proceeds to examine the soundness of 
such a rule, and on this question makes the following unanswerable 
observations: ‘* With respect to all intellectual creations, embracing, 
of course, laws and judicial institutions, the most potent of all forces 
tending to improvement and evolution are those of examination and dis- 


1 22 Am. L. Rev. 620. 2 George v. Braddock, 30 Cent. LJ. 334, 
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cussion; and, recognizing them as the motive agents of progress, I 
should, very confidently, have concluded that it was neither proper nor 
becoming in me, as a judge, torefuse to this testator the right to use 
them in thisinstance. According to the theory indicated, and, in some 
degree, expounded, in the beginning of this opinion, it is attempted to 
be shown that, on such occasions as the present, the index expurgatorius 
to be applied by the court is formed on the principle that only such 
works are to be prescribed as manifestly tend to violations of law or to 
the corruption of morals or religion. To this catalogue the court below, 
as has appeared, added a class comprising such writings as a court, 
from its inherent nature, could not properly or becomingly aid in circu- 
lating. It is evident that this extension of the rule will not harmonize 
with any of the adjudged cases.’’! To the report of the decision in 
the Central Law Journal which is under the eye of the writer, there 


is a learned and useful note appended by Simon Obermayer, Esq., of 
St. Louis. 


Sates or Goops: Ricuts or SuB-vENDEES: TRANSFERS IN SETTLEMENT 
oF PRE-EXISTING Depts. — The decision of the Supreme Court of Texas 
in Morrison v. Adams? calls up a very interesting and important ques- 
tion in the law of sales. The court hold that where a purchase of goods 
has been obtained through fraudulent representations on the part of the 
vendee, and he, after obtaining possession of the goods, transfers them 
to his creditors in settlement of pre-existing debts, they are not 
entitled to the rights of bona jide purchasers, although ignorant of any 
infirmity in the title of their immediate vendor. The reason is that the 
sub-vendee, under such circumstances, parts with no new consideration 
for the goods, loses no new value in order to obtain them, and conse- 
quently ought not, on just principles, to occupy a position higher in 
right than the original vendor, who has lost the goods through fraud. 
We believe that this decision is sound in principle, though it may be 
doubted how far, in the state of the authorities, it can be regarded as 
sound in law. It has been unanimously held in the Court of Appeals of 
New York, in a case twice argued, that one to whom personal property 
has been delivered by a fraudulent vendor in payment of a precedent 
debt due him, or (what is tantamount thereto) in performance of an 
executory contract of sale, made by such fraudulent vendee prior to.ac- 
quiring possession of the property or of any symbolical representative 


1 The learned judge then referred and Jackson v. Phillips, 14 Allen 
to Thornton v. Howe, 31 Beav.14; (Mass), 539. 


2 13S. W. Rep. 166. 
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of it, is not a bona fide purchaser for value, and cannot hold the prop- 
erty against the original defrauded vendor.! It is to be observed that 
this case follows the analogies of the rulings in that State in respect of 
commercial paper, considered further on, under which a transfer even 
in payment of an antecedent indebtedness, does not divest equities sub- 
sisting in favor of the payor; butit is not the law in some of the States,? 
and a contrary doctrine has been finally declared in the Supreme Court 
of the United States.* Notwithstanding the deference which is to be 
paid to a decision of the Supreme Court of the United States, especially 
upon a commercial question, no sound reason is perceived for making 
a different rule, in respect of a sale of goods, from the rule upon which 
all courts have agreed in respect of sales of land. Land in modern 
times has entered so largely into the operations of commerce as a vend- 
ible commodity, that no sound reason can be stated for making one rule, 
in respect of this question for sales of land, and a contrary rule for 
sales of goods; and the fact that the highest national tribunal has made 
a contrary rule for sales of goods from that which it has declared for 
sales of land, without even adverting to the contrast, is a striking illus- 
tration of the incapacity of lawyers to generalize. 

In respect of conveyances of land, subject, in the hands of the grantor, 
to prior unrecorded conveyances, vendor’s liens, resulting trusts or 
other secret equities, the law in like manner speaks only in one way. 


In order to entitle the innocent grantee to protection against a prior un- 
recorded conveyance, vendor’s lien or other equity, he must have parted 
with something of value as a consideration, before receiving notice of 
the prior conveyance or equity.4 

There is another very close analogy pointing to the same conclusion — 
namely, the rule in respect of conveyances of lands or goods in fraud 


of the creditors of the transferor. Here, the rule appears to be that 
to entitle the transferee to be treated as a purchaser for a valuable 
consideration, it must appear that he actually paid the purchase money 
before he had any notice of the fraud; it is not sufficient that he 
agreed to pay it, or even that he had given his check in payment, 
unless the check had been paid. 


1 Barnard v. Campbell, 55 N. Y. 456; 
8. c. on re-argument, 58 N. Y. 73. 

2 Green v. Kennedy, 6 Mo. App. 577. 

8 Oates v. National Bank, 100 U. 8S. 
239, 249. See also Railway v. National 
Bank, 102 U. S. 14. 

4 Smith v. Orton, 18 U. S. Sup. Ct. 
(Law Ed.) 62; Aubuchon v. Bender, 


44 Mo. 560; Halsa v. Halsa, 8 Mo. 
303; Chouteau v. Burlando, 20 Mo. 
482; Paul v. Fulton, 25 Mo. 156; Digby 
v. Jones, €7 Mo. 107; 2 Pom. Eq. Jur, 
§ 749 and numerous cases cited. 

§ Arnold v. Hartwig, 73 Mo. 485; 
Dougherty vt. Cooper, 77 Mo. 528; 
Young v. Kellar, 94 Mo. 581; McNich- 
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This question has arisen in several cases where the vendee made a 
resale of the goods, while they were in the custody of the vendor under 
such circumstances that he had a vendor’s lien upon them, or while 
they were in transit under such circumstances that the vendor had in 
respect of them a right of stoppage in transitu. In these cases the 
question has frequently arisen whether, notwithstanding the resale by 
the vendee, he being at the time insolvent or in contemplation of in- 
solvency, and the circumstances being such that, as against him, the 
vendor could assert his vendor’s lien or right of stoppage in transitu, he 
would possess the same rights as against the sub-vendee. The general 
rule of the common law touching transfers of personal property is that 
the transferee acquires no better title than the transferor had; if the 
vendor had no title, the vendee gets none; if the. pledgor had no title, 
the pledgee gets none; if the vendor or pledgor had a title, but subject 
to a lienin behalf of another person, the vendee or pledgee takes it 
burdened with such lien. This is unquestionably the general rule; but 
the rule has its exceptions. One exception known to the English com- 
mon law is the well-known case of sales in market overt; but this excep- 
tion is a stranger to American law, because in this country there are no 
markets overt. Another exception, founded in the custom’of merchants, 
arises in the case of strictly negotiable paper, whereby the transferee of 
a bill of exchange or negotiable promissory note, who receives it in due 
course of trade, for a valuable consideration, before maturity, and with- 
out notice of any infirmities attaching to it, takes it discharged of any 
equities which may exist in respect of it between the original parties to 
it. Another exception, founded also in the custom of trade and anal- 
ogous to the exception relating to commercial paper, relates to the sym- 
bolical delivery of goods in the hands of a carrier, effected by a transfer 
of the bill of lading. Still another exception, having its foundation, in 
this country, in the general usages of trade, of which the courts take 
judicial notice,! but confirmed in nearly all the States of the Union by 
statutes, relates to symbolical transfers of personal property in ware- 
houses, by the transfer of warehouse receipts. Following the precedent 
set by the great case of Lickbarrow v. Mason,? it is now the recognized 
law of this country that the owner of goods, or one having the legal 
right to sell or to pledge them, may invest another with the full title and 
constructive possession of them, by transferring to him a bill of lading 


ols, v. Rubleman, 13 Mo. App. 515, 1 Gibson v. Stevens, 8 How. 
522. Decisions in other jurisdic- (U.S.) 384, 399. 

tions to the same effect are very numer- 22 T. R. 63; s. c. 1 Smith Lead. 
ous. Cas. 388. 
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or a warehouse receipt which has been issued as their symbolical repre- 
sentative, either by a carrier or a warehouseman in whose custody they 
are, so as to discharge the vendor’s lien or his right of stoppage in 
transitu, if the transferee of the bill of lading or warehouse receipt re- 
ceives it bona fide and for a valuable consideration. 

In Rodger v. Comptoir d’Escompte de Paris,) it was held by 
three judges, on an appeal froma colonial court, that one who 
takes a bill of lading merely as collateral security for a previous 
obligation, is not a purchaser for a valuable consideration in the sense 
which cuts off the vendor’s lien. ‘‘ Doubtless,’’ said Sir Joseph 
Napier, in giving the opinion of the court, ‘‘ the vendor’s claim cannot 
prevail against the claim of a transferee for value, given on the faith of 
a negotiable security fairly and honestly taken; to the extent to which 
he has so given value, he has a prior claim. But the rule is founded on 
the reason of it, as already stated; cessante ratione cessat ipsa lex. 
Where there is no advance made or value given upon the faith of the 
documents ; where the object is simply, by a sweeping clause, to gather 
in whatever may be got to recoup the creditor of a debtor who had be- 
come insolvent, for an improvident advance made upon the faith of a 
totally different security; where, upon the true construction of the 
assignment, no interest passed that would place the assignee in a better 
position than the assignor, and the bills of lading which subsequently 


came to hand were transferred expressly in performance of the agree- 
ment in this assignment and without other consideration whatsoever, — 
it appears to their lordships that such a transfer, so made, and under 
such circumstances, cannot be held suflicient to defeat the vendor’s 
claim.’’ 2 


The question came before the English Court of Appeals, not long 
afterwards, in the case of Leask v. Scott,“ in which case the doctrine of 
the case last cited was denied, in an earnest and somewhat heated opin- 
ion by the Lord Justice Bramwell, who declared that the decision was 
‘*not only a novelty, but a novelty opposed to what may be called the 
silent authority of all the previous judges and writers who have dealt 
with the subject.’’ In other words, he inferred that it was the law 
that one who takes a bill of lading as collateral security merely for an 
antecedent indebtedness is a purchaser for a valuable consideration, 
and takes it discharged of the vendor’s right of stoppage in transitu — 
simply because the question had never before been decided in England 
one way or the other. Asin the previous case, it is to be observed 


1 L. R. 2 P. C. 393 (anno 1869). 3 2 Q. B. Div. 376. 
2? Compare Young v. Kellar, 94 Mo. 581. 
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with reference to this case, that the record did not present the naked 
question; for there was a present consideration mingling with the ante- 
cedent indebtedness, so that the observations of the court upon the 
question, notwithstanding the positive terms in which they were 
couched, were really no more than obiter dicta. 

In the Federal courts there appear to be but two decisions on the pre- 
cise question. In Lessassier v. The Southwestern,! Mr. Justice Bradley 
at circuit ruled the following proposition: ‘‘ A transfer of a bill of lad- 
: ing as a mere collateral for previous obligations, without anything ad- 
vanced, given or lost on the part of the transferee, does not constitute 
such an assignment as will preclude the vendor of the goods from exer- 
cising the right of stoppage in transitu.’? The contrary was held by Mr. 
District Judge Nelson, in the Federal Circuit Court in Minnesota, by 
analogy to the rule laid down by the Supreme Court of the United 
States in Railroad v. National Bunk,? in respect of commercial 
paper. 

The question does not appear to have been distinctly decided in any 
of the State courts, except in the case of Loeb v. Peters, where it was 
held that the transfer of a bill of lading by the consignee to his prior 
creditor, as collateral security merely for the prior indebtedness, does 
not cut off the vendor’s right of stoppage in transitu —the creditor of 
the vendee in such a case not being a bona jide purchaser for value. 


Instruments: Ricuts OF TRANSFEREE AS COLLATERAL 
FOR ANTECEDENT INDEBTEDNESS. — The foregoing discussion calls to 
mind the fact that the St. Louis Court of Appeals has recently decided, 
in the case of Wood vy. Long, not yet reported, that one who takes ne- 
gotiable paper before maturity merely as collateral security for an an- 
tecedent indebtedness, acquires it subject to any equities which may 
subsistin respect of it between the original parties to it, — so thatif the 
maker could, as against the payee, plead fraud or want of consideration, 
he can plead fraud or want of consideration as against such an assignee. 
It is to be regretted that, on a question of such importance, there should 
be a great conflict of rulings among the American courts, — a conflict 
which of itself affords a strong argument in favor of a national code of 
commerce. The decision of the Supreme court of the United States in 


1 2 Woods (U. S.), 35, 36. Western Dispatch Co., 27 Fed. Rep. 
2 102 U. S. 14. 434. 


8 St. Paul Roller Mill Co. v. Great 4 63 Ala, 243; s.c. 35 Am. Rep. 17. 
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Swift v. Tyson,! is generally quoted as the leading case in favor of the 
position that such a taker of negotiable paper takes it discharged of equi- 
ties. That case did not, however, decide the question; since the ques- 
tion in judgment, was whether one who thus takes negotiable paper, in 
payment, takes it discharged of equities; although there is a dictum 
of Mr. Justice Story, who gave the judgment of the court, that the rule 
would be the same in case it were taken as security merely for an an- 
tecedent indebtedness. Mr. Justice Catron regarded this dictum as 
so objectionable that he made it the subject of a special dissent. The 
question remained undecided in that tribunal as late as the case of Oates 
y. National Bank,? where it was expressly left as an.open question ; 
but soon afterwards, in the case of Ruilroad v. National Bank,’ it was 
resolved in favor of the dictum of Mr. Justice Story, and contrary to 
the holdings of the courts of New York and many other States. The op- 
posing lines of American authority on this question appear to commence 
with the leading case of Coddington v. Bay,* where it was held by 
the highest court of New York, reversing a decision of Chancellor Kent,5 
that one who takes a negotiable instrument merely as collateral se- 
curity for antecedent indebtedness due to him from the person indorsing 
it to him, takes it subject to any equities which may exist between the 
original parties in respect of it. The same court, out of deference to 
the later decision of the Supreme Court of the United States in Swift 
v. Tyson® again went over the whole ground, reviewing many authori- 
ties, and, while conceding the desirability of the State courts follow- 
ing the ruling of the higher Federal tribunals on commercial ques- 
tions, declined to recede from its previous holdings, but re-affirmed 
the following proposition: An innocent holder of negotiable paper, 
who has received it in the usual course of trade, for a valuable con- 
sideration, though from a person having no title and no authority to 
transfer it, will be protected, even as against the claim of the pre- 
vious owner; but if it appear that the paper was received merely as 
collateral security for an antecedent debt due from the person who made 
the unauthorized transfer, and that the transferee neither parted with 
value on the credit of receiving it, nor relinquished any previous secur- 
ity, he will not be deemed a purchaser for value, and will not acquire a 
title to the paper as against the real owner.® 

This question was gone over at great length in the St. Louis Court of 


116 Pet. (U. S.) 1. 5 Bay v. Coddington, 5 Johns. Ch. 

2100 U. S. 239, 249. 54. 

3 102 14, 25. 6 Supra. 

420 Johns. (N. Y.) 637. 7 Stalker v. McDonald, € Hill (N. 
Y.), 93, 96. 
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Appeals in what is without doubt the most considered, though possibly 
not the best considered case, which was ever passed upon by that court.! 

Three cases were heard and decided together, depending upon the 
same facts. They were three times argued by able and ingenious coun- 
sel. The time consumed in oral arguments was about thirty-five hours. 
In the printed arguments which were filed, counsel on both sides dis- 
played the greatest research and ability. The opinion which was finally 
delivered willserve one useful purpose, if no other, — that of calling the 
attention of the legal profession in Missouri to the unsatisfactory state 
of the law on this question. In the opinion of the court it was said: — 


“The initial case in this State is Goodman v. Simonds.’ In that case our 
Supreme Court hada case before it which, in its judgment, called for a decision 
of this question. The court, citing the New York decisions above given, and 
also citing, but not following, Swift v. Tyson,’ ruled that the transferee of com- 
mercial paper as collateral security for an antecedent debt is not a taker for 
value. In the opinion of the court, by Ryland, J., the following strong lan- 

guage occurs: ‘A man catching at every chance to save himself never inquires, 
so he can obtain collateral security, about the fairness of the transaction. He 

gives nothing for it; he risks nothing for it. Then, common sense and com- 
mon honesty unite in saying he shall take it with the defenses the other parties 
have against it in the hands of the original holder and party. We donot say 
that a bill of exchange, passed to a person in the payment of a pre-existing 
debt, would be liable in his hands, without notice, to the equities or defenses 
of the original parties; but that the holder of a bill merely as collateral secur- 
ity for a pre-existing debt, having given no value for it, no consideration for it, 
holds it liable to such equities. We know that there are authorities whose 
phraseology may be construed against this view, but we also kn >w that there 

are authorities in its favor, and we think reason and justice unite in supporting 
it.’4 In acase between the same parties and apparently on the same instru- 
ment (though how this came about does not appear) which went from the Cir- 
cuit Court of the United States for the District of Missouri to the 

Supreme Court of the United States,> the court refrained from deciding 
this question, being of opinion that it was not presented by the record. 

The question next came before the Supreme Court of Missouri for decision in 
Grant v. Kidwell,’ and it was ruled, ina short and ill-considered opinion, de- 

livered without referring to the leading authorities on the question, and with- 

out making any allusion to Goodman v. Simonds, that the indorsee of a negotiable 

promissory note assigned before maturity,as an indemnification against an 
antecedent liability, takes it discharged of prior equities. The question next 

came before the Supreme Court in Boatmen’s Savings Institution vy. Holland,’ 
The plaintiff had taken the note from the payee as collateral security for an an- 
tecedent debt, and was now suing the maker upon it. The maker offered cer- 


1 Conrad v. Fisher, 37 Mo. App. 302. 5 Goodman v. Simonds, 20 How. (U. 
2 19 Mo. 106. 8.) 343. 


3 Supra. 6 30 Mo. 455. 
4 Ib, 116. 7 88 Mo. 49. 
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tain evidence, for the purpose of showing that the note had been given to the 
original payee upon a consideration which had failed. It was held that the trial 
court rightly rejected this evidence. Wagner, J.,said: ‘It was wholly irrele- 
vant, and, had it been introduced, it would not have constituted the shadow of 
a defense. A pre-existing debt, or an antecedent liability, incurred by an in- 
dorsee of a negotiable note assigned before maturity, is a sufficient considera- 
tion to support the title of such indorsee.’ The court cited Swift v. Tyson,' 
and also its previous decision in Grant v. Kidwell, but made no reference to 
Goodman vy. Simonds,? although it had been cited in the printed briefs. 

“Tf the question rested here, it would be entirely clear that, so far as bills of 
exchange and promissory notes are concerned, the transferee in pledge for an 
antecedent indebtedness gets as good a title as one who parts with the present 
value. Butthese decisions are succeeded by a line of dicta and decision which 
tend to create the impression that the courts regard the doctrine of Goodman 
y. Simonds as still the law of this State. The principle of that decision was 
recognized by the Supreme Court in Logan v. Smith,’ and in Davis v. Carson,‘ 
by this court in Terry v. Hickman, the court saying that it wis ‘ controlling 
authority; ’ was acted upon by this court as authority in the decision of Brain- 
ard v. Reavis,® where the court, with singular inconsistency, cited in the same 
connection Grant v. Kidwell.1’ Again in Hodges vy. Black,® there is a dictum 
that ‘one who takes a note before maturity, merely as collateral for a pre- 
existing debt, where the facts are such as to raise no new consideration, is not 
regarded in Missouri as a holder for value free from all equities between the 
original parties,’ —citing Terry v. Hickman.® This case was affirmed by the 
Supreme Court, adopting the opinion of this court, in 76 Mo. 537. Again, in 
Skilling v. Bollman,” the rule in Goodman vy. Simonds, was recognized by the 
court in the following language from the opinion by Henry, J.: ‘ Eminent 
jurists and judicial tribunals hold that one who, for a prior indebtedness, re- 
ceives a bill of lading for goods, either as collateral security, or in payment of 
such indebtedness, has no such title as will avail, even against the vendor’s 
right of stoppage in transitu; in other words, that such a one, in such contro- 
versy, is not to be regarded as a bona fide purchaser for value." And Goodman 
v. Simonds and Logan v. Smith recognize the principle pronounced in the 
foregoing cases.’ The rule in Goodman vy. Simonds was again recognized and 
distinguished in Deere v. Marsden,‘ the court holding that, where a present con- 
sideration, as an agreement express or implied fora delay, however short, su- 
pervenes, the rule of that case does not apply. Still later, in Crawford v. 
Spencer,“ our Supreme Court made a similar ruling, following Deere v. Marsden,* 
and quoting from the decisionin Goodman v. Simonds," the latter portion of the 


1 Supra. 10 73 Mo. 665, 670. 
2 Supra. i Citing cases. 

8 62 Mo. 455, 458. 2 19 Mo. 106. 

4 69 Mo. 609, 610. 18 62 Mo. 455. 

5 1 Mo. App. 119, 124. 14 88 Mo. 512. 

6 2 Mo. App. 490, 493. 15 92 Mo. 498, 509. 
7 Supra. 16 Supra. 

8 Mo. App. 394. Supra. 
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passage which we have quoted from itin this opinion. Finally in Feder y, 
Abrahams,' where the question was whether a transfer by a failing debtor to 
one of his creditors, in payment, makes the transferee a purchaser for value, it 
was said by Rombauer, J.: ‘ Plaintiff claims that the decision in Deere v. Mars- 
den* questions the rule stated in Hess vy. Clark. This, however,is in an 
obvious mistake. The Supreme Court in that case simply re-affirmed the 
proposition, which has been the law of this State since Goodman v. Simonds, 
that one who takes collaterals for a pre-existing debt, without any new consid- 
eration to support the transfer, is not a purchaser for value of such co!later- 
als.’ The case which was thus regarded as pronouncing what has ever since 
been the law of this State was, asI have above shown, éwice overruled upon 
cases in judgment, once, thereafter, re-affirmed and applied, and nine times 
thereafter expressly or impliedly recognized as the law.- The manner in which 
our courts have thus dealt with a question of such great importance to the 
commercial community affords a striking illustration of the imperfect way in 
which judicial work has been done in this State, produced, no doubt, largely 
by the overcrowded state of the dockets of the courts, and the excessive 
amount of work thrawn upon the individual judges. If the doctrine of stare 
decisis were strictly adhered to, it would unavoidably result in the conclusion 
that one who takes negotiable paper, as collateral security for an antecedent in- 
debtedness, takes it as a purchaser for value; for such was ruled in our Su- 
preme Court in Boatmen’s Savings Institution v. Holland,® where the question 
was before the court in judgment, which is the last controlling decision upon 
the subject. But in view of the manner in which our Supreme Court has sub- 
sequently dealt with the question, I do not think that we are at liberty to hold 
that itis concluded by that decision. We should rather regard it as still an 
open question.” 


As above stated, the same court, in the recent case of Wood v. Long, 
proceeded on the view that the doctrine of Goodman v. Simonds ° is 
still the law of Missouri, and that one who takes negotiable paper before 
maturity as collateral security merely for an antecedent indebtedness, 
takes it subject to equities. 

It is difficult to understand upon what principle a creditor of a failing 
debtor, who is reaching out and grasping for anything which he can get 
to secure his debt, can, by merely getting a negotiable promissory note, 
acquire a higher right in respect of it than the party from whom he gets 
it, — acquire, in other words, the right to cheat and defraud the inno- 
cent maker of it, who may have a legal, just and conscionable defense 
against its payment. The only plausible ground in support of this view 
which we have heard advanced is the theory of estoppel. ‘This argument 
is that, in some way or other, by gettigg commercial paper, the debtor 


1 28 Mo. App. 454, 457. 419 Mo. 107. 
2 88 Mo. 512. 5 38 Mo. 49. 
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is lulled into security and presumptively fails to avail himself of some 
other security which he might have obtained but for that which he 
actually got. Circumstances may be supposed where the doctrine of 
estoppel might be invoked ; but it could only be on a state of facts pre- 
senting something more than the mere fact of a failing debtor trans- 
ferring a negotiable promissory note not yet due, as collateral security 
to his creditor, without making any representation to him whatever. 
The doctrine of equitable estoppel cannot be invoked, unless what was 
said or done by the party to be estopped can be shown to have influ- 
enced the conduct of the other.! It must have had the effect of mis- 
leading the party asserting the estoppel.? Estoppels are raised for the 
purposes of justice and rest upon the principle that the party to be 
estopped has asserted something, by word or act, which it would work a 
fraud upon the other party to permit him to deny. In the case which 
we are supposing the theory of estoppel, in order to be available, must 
of course reach back to the maker of the negotiable instrument. He, 
indeed, by that instrument, has asserted that he is indebted in a certain 
sum to the payee named therein, and has agreed to pay that sum to the 
payee or to his order. As-against any one who, in taking his note, has 
parted with value, or otherwise changed his position to his disadvan- 
tage, he is, on the soundest grounds, estopped from setting up any de- 
fense which would defeat a payment of the note if in the hands of the 
original payee. But whether the assignee of the note has taken it under 
such circumstances is a fact, and should be a question of fact for a 
jury, and should not rest upon an attenuated presumption of law, which 
presumption in many cases would work injustice instead of doing justice. 


Warenocse Receipts: Can A Man A WAREHOUSE RECEIPT IN 
Respect oF His own Goons in His own Store? — The decision already 
commented upon of Conrad v. Fisher,? suggests another question of com- 
mercial Jaw as to which there is an unfortunate conflict among the 
American courts. It was there held that the owner of goods stored in 
his own warehouse cannot make a valid pledge of them, by issuing to 
another an instrument in the form of a warehouse receipt, in which he 
professes to hold the goods for that other. In the opinion of the court 


1 Eitelgeorge v. Building Assn., 69 2 Hydraulic Press Brick Co. w. 
Mo. 52; Spurlock v. Sproule, 72 Mo. Newmeister, 15 Mo. App. 592. 
503; Acton v. Dooley, 74 Mo. 63; 3 37 Mo. App. 352. 

Rogers v. Marsh, 73 Mo. 64; Noble v. 

Blount, 77 Mo. 235. 


500 24 AMERICAN LAW REVIEW. 


such an attempt to create a pledge is void, as being contrary to the pro- 
visions of a statute of the State relating to chattel mortgages, which re- 
quires a delivery of possession or a recording in the office of the re- 
corder of deeds.!_ The same court had previously ruled the same ques- 
tion in the same way.? Several other courts have so held, proceeding 
upon similar grounds.*® 

On the other hand, it is held in Kentucky 4 and in Michigan,® approv- 
ing the Kentucky doctrine, that a warehouseman having property in 
his own store, may by issuing a warehouse receipt, make a valid pledge 
of it, good against third persons, to secure his own indebtedness. No 
doubt there is in Michigan a statute in regard to chattel mortgages simi- 
lar to that which exists in New York and in Missouri, which requires 
such a mortgage, in order to be valid, to be recorded in the office pro- 
vided by law for the registry of deeds. If such a statute exists, it can 
not be changed by a mere custom of merchants, because it is element- 
ary law that a custom which is opposed to express law is a bad cus- 
tom. That judges should reach such conclusions is therefore a forcible 
illustration of the imperfection of what is frequently called the judge- 
made law, — an imperfection which attends all human effort: the judges 
in the pressure of their work, or through a natural forgetfulness, do not 
think far enough, or they would see that a custom of merchants cannot 


allow the owner of a distillery warehouse to make a valid pledge of 
goods in his warehouse by issuing a warehouse receipt to his creditor to 
secure his own debt, when a farmer could not do the same in respect of 
a horse in his own stable, because the doing of it is prohibited by 
statute. 


Ripinc FoR EXxercisE on THE Lorp’s Day: THE Proposep SunDAy 
Rest Law. — The fears of some people and the consciences of others 
will be relieved by the information that it has been judicially decided 


1 Rev. Stat. Mo. 1879, § 503. rights of attaching creditors have 


2 Valley Nat. Bank v. Frank, 12 
Mo. App. 460. 
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that riding on Sunday, for exercise and for no other purpose, is not a 
violation of the statute of Maine in relation to the observance of what is 
called ‘‘ the Lord’s Day.’’ The Supreme Judicial Court of that State, 
in the case of Sullivan v. Maine Central R. Co.,) have so determined. 
The court seems to hold that riding for exercise is either a work of 
necessity or charity. We suggest that it may be both: necessity to 
the man, and charity to the horse, provided the man has been long kept 
in the house or the horse in the stable without exercise. Foster, J., 
said: — 


‘*The statute was never intended as an arbitrary interference with the com- 
fort and conduct of individuals, when necessary to the promotion of health, in 
walking or riding in the open air for exercise. The prohibition is against un- 
necessary walking or riding. Asageneral rule, the jury, under proper instruc- 
tions from the court, must determine this question from the circumstances 
presented to them.”’ 


In two former decisions,? in both of which the plaintiff presumed to walk 
out in the open air upon ‘‘ the Lord’s Day ”’ for a little exercise, the same 
court was gracious enough to hold that the pedestrian was not violating the 
statute. Itis evident from the reading of these and other decisions that 
the spasms of piety which have resulted in placing these and like statutes 
on the statute books of various States are being slowly and insensibly re- 
laxed by judicial decisions. The law of Moses, aliter, the law of God, pro- 
hibited people from even kindling fire in their habitations on the Lord’s 

Day.* The Christians changed the day from Saturday over to Sunday, 

but just how or where they got authority from the Lord to do it nowhere 
historically appears. The Mohammedans, with equal authority, changed 
it back to Friday. When the Jews of Medina ridiculed the Prophet of 
God for his mistake in this particular, he silenced their sneers by assert- 
ing that Friday was the real day, and that they had corrupted and 
falsified their own scriptures. 

While speaking of this s&bject, we are moved to say that we have 
received a fanatical pamphlet called ‘‘ An Address on the Civil Sabbath 
from a Patriotic and Humanitarian Stand-point,’’ ‘ which we learn has | 
been scattered broadcast to the press of the country. There is very lit- 4 


1 7 Rail. & Corp. L. J. 313. inal Sabbath,”’ etc., as it proposes to 

2 O’Connell v. Lewiston, 65 Me. 34; ~—rvisit criminal penalties on those who 

Davidson v. Portland, 69 Me. 116. choose to spend the day in such forms 
8 Ex, xxxv, 3. of occupation or leisure as seem best 
4A more appropriate title would to them. 
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tle patriotism or humanitarianism within the lids of this pamphlet, which 
comprises one hundred and twenty-eight pages. It is a compilation and 
condensation of Sabbatarian fanaticism. This remarkable collection 
contains a ‘‘ prelude,’’ setting out seven reasons, not for a rest day, but 


for the rest day — ‘‘ reasons why it should be observed and preserved.”’ 
These are as follows : — 


** First — Because it is a law of nature. 
** Second — Because it is a law of the State. 
** Third — Because it is a law of the Church. 


“ Fourth — Because it is a law of Apostolic example. 
“ Fifth — Because it is a law of Christ. 


** Sixth — Because it is a law of the world’s Sinaitic constitution. 


** Seventh — Because itis a law of Eden, where the ‘Sabbath was made for 
man.’ 


“The author of this book accepts all the planks of this platform, but gladly 
co-operates iv Sabbath reform with any who accept evenone ofthem. In‘ The 
Sabbath for Man” all of the above propositions are defended.’ 


The first of these ‘‘ reasons ’’ is the only one worthy of consideration 
by the legislator. The rest are either assertions false in fact, or else pro- 
positions with which legislation has no just concern. Police regulations, 
prescribing the suspension of such physical labor as may be suspended 
on one day of the week, are no doubt beneficial. Such regulations ex- 
ist in all Christian and it is supposed in all Mohammedan countries. 
But regulations imposing fanatical restrictions upon such labor as must 
be carried on throughout all the days of the week, or imposing such re- 
strictions upon decent human pleasures and recreations, are to be con- 
temned. The Sabbatarians are making a great outcry against the run- 
ning of railway trains on Sunday. In order to gain suflicient public 
support to their crusade, they are basing it partly on the reason that it 
results in overworking railway employés. They forget that, when the 
running of suburban railway trains on Sunday is stopped, and when the 
running of street cars in cities is stopped, the recreation of the masses 
of the people, and especially of the laboring people who have but one 
day in the week for recreation, is thereby substantially abridged. 
They do not remember that, at the beck of every railway superintend- 
ent, there is an abundance of competent railway firemen, engineers, 
drivers, brakemen and conductors, out of employment, who would be 
glad to take hold and work on Sunday as supernumeraries, for a little 
something to keep the wolf from the door. 

A well meaning, but overzealous and persistent old gentleman, who 
represents one of the New England States in the Senate of the United 
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States, has introduced a so-called ‘‘ Sunday Rest Bill.’’ The first sec- 
tion provides : — 


“That no person or corporation, or agent, servant oremployé of any person 
or corporation, or in the service of the United States in time of peace, except 
in the necessary enforcement of the laws, shall perform, orauthorize to be per- 
formed, any secular work, labor, or business to the disturbance of others, 
works of necessity and mercy and humanity excepted; nor shall any person en- 
gage in any play, game, or amusement or recreation to the disturbance of others 
on the first day of the week, commonly known as Sunday, or during any part 
thereof, in any territory, district, vessel, or place subject to the exclusive ju- 
risdiction of the United States; nor shall it be lawful for any person or corpo- 
ration to receive pay for labor or service performed or rendered in violation of 
this section.” 


It may fairly be observed, upon this section, that it does no harm, ex- 
cept by a negativeimplication. It prohibits work and labor on Sunday 
‘*to the disturbance of others,’’ and thereby impliedly authorizes such 
work and labor on week days to the disturbance of others. A broad- 
minded legislator, who should conclude that legislation on such a sub- 
ject was necessary, would propose a law prohibiting the performance of 
work and labor when done to the disturbance of others, without refer- 
ence to the day of the week. The second section injects Sabbatarian- 
ism into the postal service in the following language : — 


«That no mails or mail matter shall hereafter be transported in time of peace 
over any land postal route, nor shall any mail matter be collected, assorted, 
handled, or delivered during any part of the first day of the week; provided, 
that whenever any letter shall relate to a work of necessity or mercy, or shall 
concern the health, life or decease of any person, and the fact shall be plainly 
stated upon the face of the envelope containing the same, the postmaster-gen- 
eral shall provide for the transportation of such letter or letters in packages 
separate from other mail matter, and shall make regulations for the delivery 
thereof, the same having been received at its place of destination before the 
said first day of the week, during such limited portion of the day as shall best 
suit the public convenience and least interfere with the due observance of the 
day as one of worship and rest; and provided further, that when there shall 
have been an interruption in the due and regular transmission of the mails, it 
shall be lawful to so far examine the same when delivered as to ascertain if 
there be such matter therein for lawful delivery on the first day of the week.” 


We doubt whether even the excellent and pious gentleman who at 
present occupies the office of postmaster-general could devise means for 
executing this law with much less labor than it would require to handle 
and transport all letters which should be delivered on Sunday for transmis- 
sion. It would be necessary, as now, to visit all the boxes in cities where 
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letters are deposited ; it would be necessary, as now, to examine and 
assort all the letters which are so collected; it would be necessary, as 
now, to run Sunday express trains for the transmission of letters which 
the writers might choose to mark on the face of the envelope as relating 
to ‘‘ a work of necessity or mercy.’’ The section is silly — too silly for 
discussion. 

The third section is evidently leveled at the running of railway ex- 
press trains on Sunday, on interstate railways : — 


‘* That the prosecution of commerce between the States, and with the Indian 
tribes, the same not being work of necessity, mercy or humanity, by the trans- 
portation of persons or property by land or water in such a way as to interfere 
with or disturb the people in the enjoyment of the first day of the week, or any 
portion thereof, as a day of rest from labor, the same not being labor of neces- 
sity, mercy, or humanity, or its observance as a day of religious worship, is 
hereby prohibited, and any person or corporation, or the agent, servant or em- 
ployé of any person or corporation, who shall willfully violate this section 
shall be punished bya fine of not less than ten nor more than one thousand 
dollars; and no service performed in the prosecution of such prohibited com- 
merce shall be lawful, nor shall any compensation be recoverable or be paid for 
the same.”’ 


It is difficult to see how such a statute could be enforced. Every 
railway express train which crosses an interstate boundary on Sunday, 


no doubt carries among its numerous passengers some one who is trav- 
eling on an errand of ‘‘ necessity, mercy or humanity.’’ How can rail- 
way companies investigate the errands of passengers and discriminate 
between those who are traveling on such errands and those who are not? 
If one such person presents himself on Sunday and proves to the agents 
of a railway company that it is necessary for him to travel on such an er- 
rand, shall they start out an express train for his accommodation and take 
no other passenger onit? Can they know, on Sunday morning, if no such 
passenger presents himself at Jersey City to be transported westward, 
that none such will present himself at some station further west? How 
would such a statute sound when read to a practical railway manager, 
be he a member of some orthodox Protestant church or not?) What a 
latitude for judicial interpretation such a statute would present! What 
a latitude for judicial discretion in the power to impose a fine anywhere 
between $10.00 and $1,000.00! 

If the author of this bill ever had any experience as a soldier or 
sailor, he has certainly not profited by that experience. His fourth 
section is as follows: — 


‘That all military and naval drills, musters and parades, not in the time of 
active service or immediate preparation therefor, of soldiers, sailors, marines 
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or cadets of the United States on the first day of the week, except assemblies 
for the due and orderly observance of religious worship, are hereby prohibited, 
nor shall any unnecessary labor be performed or permitted in the military or 
naval service of the United States on the first day of the week.’’ 


There would be some sense in the above section if it went no further 
than to prohibit such musters, parades and drills as were not necessary 
for the exercise and health of the troops. We believe that every military 
officer of experience will testify that the Sunday parade and inspection 
is largely promotive of the decency, comfort and health of any camp or 
garrison of troops. Laborious drills, reviews or parades on Sunday, 
beyond what is necessary for cleanliness, health and exercise, might 
well be prohibited. Unnecessary fatigue duty should not be required 
on that day. But is an act of Congress necessary to accomplish this? 
Can not the president, who is commander-in-chief of the army and navy, 
himself a Christian gentleman —if properly petitioned, be entrusted with 
the duty of making the necessary regulations on this subject? Such, 
indeed, he has lately made. j 

The following section is an apt illustration of the extent to which 
blind and persistent fanaticism is willing to go in the enactment of 
laws :— 


‘That it shall be unlawful to pay or to receive payment or wages in any man- 
ner for service rendered or for labor performed or for the transportation of per- 
sons or of property in violation of the provisions of this act, nor shall any action 
lie for the recovery thereof; and when so paid, whether in advance or other- 
wise, the same may be recovered back by whoever shall first sue for the same.” 


It has been, from time immemorial, a principle of the common law of 
England, inherited by the Americans, that where a contract has been 
entered into in violation of law or contrary to public policy, morality or 
decency, the courts of justice will not aid either party to execute it. It 
is a principle equally well founded in that law that, where the parties 
themselves have executed the contract, both being in the wrong, a court 
of justice will aid neither one of them in undoing it. But, under this law, 
the courts of justice would be busied in entertaining actions to recover 
back money paid for labor or services performed on Sunday. Laws of 
this kind, which encourage citizens to break their solemn engagements 
for collateral public reasons, would produce evils which would more 
than counteract any benefits which could accrue from their enforcement. 
The existence, on the statute book of a civilized state, of a law requiring 
the courts of justice to aid its citizens in violating their contracts, fairly 
and honestly made, would be a most shameful thing. The enactment of 
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such a law would be a striking illustration of the fact that religious fa- 
naticism does not stumble over questions of mere honesty. 

Section 6 of this remarkable bill contains little of which complaint can 
be made, because it consists of a collection of saving provisoes. It is 
as follows :— 


“‘ That labor or service performed and rendered on the first day of the week, 
in consequence of accident, disaster or unavoidable delay in making the regular 
connections to postal routes and routes of travel and transportation and pres- 
ervation of perishable and exposed property and the regular and necessary 
transportation and delivery of articles of food in condition for healthy use, 
and such transportation for short distances from one State, district or Territory, 
to another State, district or Territory, as by local laws shall be declared to be 
necessary for the public good, shall not be deemed violations of this act; nor 
shall the provisions of this act be construed to prohibit or to sanction labor 
on Sunday, by individuals who conscientiously believe in and observe any other 
day than Sunday, as the Sabbath or a day of religious worship, provided such 
labor be not done to the disturbance of others.”’ 


The only danger which we can see in it is that the existence of such 
a number of minute exceptions may exclude others by implication, on 
the principle of interpretation, — expressio unius, exclusio alterius. 

A humorous turh is given to the proposition to have a national Sunday 


rest law, by the fact that a set of harmless visionaries called the 
** Seventh Day Adventists ’’ are circulating a petition against it. They 
are convinced that Saturday, and not Sunday, is the ‘‘ Lord’s Day,’’ and 
they do not want the contrary settled by an act of Congress. Their 
reasons for their conclusion are perfectly unanswerable, —— so clearly so 
that we conclude by saying to the advocates of the foregoing Sunday 
rest bill, that the whole country ought to acquiesce in its passage, on 
that day when its advocates can demonstrate, by any clear historical 
argument, that the Christian church has proceeded upon the slightest 
shadow of divine authority, in changing the Jewish Sabbath forward to 
Sunday, while still persisting in calling it ‘‘ the Sabbath.’’ 


ForcrsLe Entry anp Detarner AND UNLAWFUL Detarner. — These 
two actions, which it is assumed are cognizable by justices of the peace 
in nearly all States of the Union, are surrounded with technicalities 
which should not exist in respect of actions prosecuted before those 
popular tribunals. The action of forcible entry and detainer, as is well 
known, is an action of peace, designed to redress forcible invasions of 
the possession of real property without any reference whatever to the 
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question of the right of possession. This action is appropriate only 
where the plaintiff has been dispossessed by the defendant by force. 
The action of unlawful detainer is the appropriate action where a tenant, 
who enters lawfully holds, over unlawfully after the expiration of the 
term, or where, the premises being entirely vacant and the door of the 
house unlocked, if there be a house, a stranger enters and takes possession 
wrongfully, without force, by what the law calls ‘‘ disseizin.’’ Diffi- 
culties having arisen in respect of these actions in cases where the lands 
were devised, granted, or assigned as by a lease, after the forcible seiz- 
ure or the disseizin without force, statutes have been enacted extending 
this possessory action to such cases, to avoid driving the heir, devisee, 
grantee or assignee to ejectment. A pretty good view of the purposes 
of such a statute is exhibited by the case of Kelley v. Clancy,! a case 
which has excited a good deal of interest in that State during the few 
years that have elapsed since it was decided. Although the opinion in 
that case, in its opening sentence, inadvertently says that the action 
was one of forcible entry and detainer, yet it appears from the state- 
ment, which is transcribed in the opinion, that it was an action of un- 
lawful detainer prosecuted under section 2420 of the Missouri Revised 
Statutes of 1879, and not under section 2419, which defines forcible en- 
try and detainer. That case is authority for the proposition that where 
there has been a letting and the term has expired, and the tenant un- 
lawfully holds over, the landlord may make a new lease to another party, 
and such new lessee may maintain an action of unlawful detainer against 
the old tenant holding over; in other words, that the new lessee is sub- 
stituted to the right of action which the landlord had, under the provis- 
ion of section 2453, R. S. of 1879. That section reads as follows: 
‘‘ Heirs, devisees, grantees and assigns of any lands, tenements or 
other real possessions, shall be entitled to the same remedies against per- 
sons guilty of forcible entry and detainer, or unlawful detainer of such 
lands, tenements or other real possessions, before the descent, devise, 
grant or assignment thereof, as the ancestor, devisor, grantor, or assignor 
was entitled to by virtue of this chapter.’’ Under this section a grantee 
of lands, tenements, or other real possessions, undoubtedly has the same 
right of action of forcible entry and detainer, against a stranger invading 
the possession of his grantor prior to the deed, that his grantor would 
have had. But this does not do away with the proposition that, in 
order to support an action of forcible entry and detainer, under § 2419 
of the same statute, either the possession of the plaintiff or of the one 
through whom he claims, must have been forcibly invaded by the de- 
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fendant. In other words, somebody's possession, actual or constructive, 
must have been invaded. The case of McCartney v. Alderson,! shows 
that, under this section of the statute, the heir, devisee, grantee or as- 
signee does not-have any greater right of action than his ancestor, de- 
visor, grantor or assignor would have had, but that the defendant must 
still be found guilty of actual dispossession. ‘‘ This subject,’’ says 
Judge Bliss, ‘‘ has often been before our courts, and possession has al- 
ways been found necessary.”’ 

One of the hardest things in dealing with the subject of these two 
actions is to keep steadily in mind the fact that in every case they are 
devised merely to redress invasions of possession, either actual or con- 
structive; that they do not concern title, and that they cannot therefore 
be substituted for the action of ejectment. If the plaintiff's possession 
has not been invaded by the defendant, then, in order to support his 
action, he must show that the possession of some one through or from 


whom he claims has been thus invaded, — either forcibly or ‘‘ wrong- 
fully and without force by disseizin.’’ 


Tue Pea or Uttra Vires. —In his opinion in the case of Home In- 
surance Co. v. Buckley,? Mr. Justice Lawrence, of the Supreme Court 
of New York, says: ‘‘ The plea of ultra vires, as a general rule, will not 
prevail, whether interposed for or against a corporation, when it will not 
advance justice, but, on the contrary, will accomplish a legal wrong.’’ 
Whether the cases cited by the learned judge bear out so general and 
sweeping a statement may be doubted. It may, however, be safely said 
that the doctrine of wltra vires is an illustration of the fact that fashions 
spring up in the law as in other things. The doctrine has been a great 
excrescence upon English and American law. It has done much to dis- 
credit the jurisprudence of those countries. A well informed man of 
common sense, not trained to think artiticially as a lawyer, approaching 
this doctrine for the first time, would be apt to reason that, whether a 
corporation has exceeded its powers is a question which concerns two 
parties: 1, the State, which has clothed it with authority to act ina 
given way; 2, its shareholders, who have appointed its directors and 
other officers as their agents or trustees to act for them, in conformity 
with certain prescribed rules. This suggestion, indeed, comes into the 
minds of the judges and forms the basis of the so-called theory of ultra 
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vires. But the business man, not trained to artificial thinking, would say 
that if a corporation has done something not in itself morally wrong or 
injurious to the public interests, which its charter has not empowered it 
to do, whereby it has offended the State, it is for the State, through its 
proper prosecuting officer, to move, in such manner as its laws afford, 
to punish the offense. He would also reason that, if the corporation, 
acting through its managing officers or other agents, has made a contract 
which it is not empowered by its charter to make, whereby wrong has 
been possibly inflicted upon its shareholders, — it is for them to move to 
redress the wrong in some distinct and separate form of action, whereby 
the unfaithful officers or agents who have committed it will be required 
toanswer for the damage done to them, instead of collecting the dam- 
ages out of the innocent stranger. In other words, he would look upon 
it very much as judges look upon the question of ultra vires in respect of 
an ordinary business agent; until his principal comes into court and 
complains that the agent acted without authority and asks the court, for 
that reason, not to enforce the contract which he has made, the court 
will not be so officious, if that word may be used, or so paternal, if that 
is a better word, as to set up rights for him which he does not see fit 
to set up for himself. If these lines of reasoning had been originally 
adopted by the judges and adhered to, the doctrine of ultra vires would 
still have acquired some place in the law, but it would not have grown 
to be the legal monster which it has become, — striking down the rights 
of the innocent public and allowing corporations to reap the benefits of 
their own unauthorized acts, — which character it did for atime assume. 
It is plain that, during the last twenty years, the judicial pendulum has 
been swinging back in respect of this doctrine of ultra vires. The courts 
have been recalling their previous decisions, modifying them, distinguish- 
ing them, overruling them, expressly or impliedly, taking them back,— in 
short, to use a slang phrase, the courts show a commendable disposition 
to ‘‘ hedge’’ in respect ofthis doctrine. It is to be regretted that all 
courts, and especially the Supreme Judicial Court of Massachusetts, 
which, so far as we know, goes farthest of American courts in upholding 
this doctrine, do not come to the broad and general statement in the 
language above quoted from Mr. Justice Lawrence, and say that it is a 
principle to be applied when it will work justice and to be denied when 
it will work injustice. 


IntersTaTE Commerce: Rattway Compantes: Commutation TickK- 
ETS: RepayMent For Non-vuse: Conpition or Extra Rates 
WHEN Passenger Fairs To Present Ticket. —The Interstate Com- 
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merce Commission had before them some of the questions indicated 
by the head-lines, in the complaint of Sidman v. The Richmond and 
Danville Railroad Co. The railroad company issued commutation 
tickets for a stated number of trips within a specified time, subject to 
several conditions, one of which was that the purchaser should have no 
claim for rebate on account of non-use of the ticket from any cause; 
another that it be presented to the conductor for cancellation of each 
trip when taken. A commuter had to pay the conductor full fare if he 
did not have his ticket, but in such cases the respondent had fallen into 
the habit of refunding the same on presentation of the ticket for cancel- 
lation of the trip at the proper office of the company. About three 
weeks prior to the complainant’s purchase of his ticket, the respondent 
had discontinued this habit and had given notice to that effect in a new 
tariff sheet filed with the Interstate Commerce Commission and posted 
in the stations of the railroad as required by law on a change of the 
tariff rates. The commission held that it was not an unlawful discrimi- 
nation to refuse to refund to the complainant who held such ticket, but 
had forgotten to take it on a certain trip and had paid his fare, notwith- 
standing he supposed the former custom was in vogue when he pur- 
chased his ticket. - - - - It wasalgoa regulation of the respondent 
company, published on its public tariff schedules filed and posted as re- 
quired by the act to regulate commerce, that the conductor should collect 
fare on trains from passengers without tickets by adding 25 cents to single 
trip rates. The commission held that it was not unjust discrimination 
against the complainant to exact this condition from him. - - - - 
The complainant purchased what the respondent termed a quarterly com- 
mutation ticket on the 13th day of June, specifying the number of trips 
that might be taken thereon as 180, but it provided that the term should 
expire on the 31st day of the following August, and this was known to the 
complainant when he made the purchase. It was similarly stated on 
each one of such quarterly tickets when it was to expire, viz.: at the 
end of the third calendar month after it was issued. The commission 
held that the complainant was not entitled to recover any portion of the 
purchase price’for the thirteen days less than a full quarter. 


InteRsTaTE Commerce: Ricuts anp Doties or A Rartway Company 
UNDER A ConTRACT FOR A RuNNING PRIVILEGE FOR THrouGcH TRAINS 
over Part OF THE TRACKS OF ANOTHER Company. —In the recent com- 
plaint of Alford v. The Chicago, Rock Island & Pacific Railroad, the 
Interstate Commerce Commission have held that, in the absence of 
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statutory provision, the rights of a railroad company under a lawful 
agreement for a specified use of the tracks of another railroad company 
are measured in respect to the track use by the terms of the contract, 
and the provisions of the act to regulate commerce apply to the situa- 
tion created by the contract and add no authority for a different use of 
the tracks. They have also held that the duty of a railroad company, 
operating its own road or a road that it controls, to serve the local 
stations on its line, does not apply to a company that has only a running 
privilege for through trains to reach points on its own line over a part 
of the road of another company which it does not control. In such a 
case the company is not required to disregard the conditions of its 
agreement, and does not violate the provisions of the act to regulate 
commerce by not receiving and discharging traffic on the tracks of the 
proprietary company, the sufficiency of the local service rendered by 
the latter not being questioned. The case was that the Union Pacific 
Railway Company entered into a contract with the Rock Island Railway 
Company, by which, for a valuable consideration, the latter company ac- 
quired the right to run its through trains from and to points on its own 
road over the road of the Union Pacific Company, between Kansas City 
and Topeka, upon the condition that no intermediate business should be 
done by the Rock Island Company on any part of the line used under 
the agreement, the Union Pacific Company retaining control of the road 
and of its operation, and supplying transportation accommodations for 
the intermediate points between Kansas City and Topeka. Upon com- 
plaint made against the Rock Island Company by a resident of Lawrence, 
one of the intermediate towns, for refusing to perform the ordinary 
duties of a common carrier in receiving and discharging traffic at his 
town, the commission held that the duties of the Rock Island Coin- 
pany were limited by its rights and powers under its contract, and that 
it was not bound to do the local business prohibited by the agreement 
on the line used by its through trains. 


Raitway Companies: EnGiishH ARRANGEMENT Acts: SCHEMES OF 
ARRANGEMENT IN Case or Insotvency.—The decision of the English 
Court of Appeals in Re East and West India Dock Co.' draws atten- 
tion to the difference between the English way of helping an insolvent 
railway company out of its difficulties and the American way of accom- 
plishing the same object. The American way is to apply to a circuit 


1 Republished in 7 Rail. & Corp. L. J. 342. 
VOL. XXIV. 33 
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court of the United States for a receiver, who takes possession of the 

whole railway property and manages it pendente lite, so to speak, while 
one or more mortgages which have gone to default are being fore- 
closed. As soon as the railway is in the grasp of the receiver, the 
court proceeds, as a mere matter of discretion, to authorize receiver’s 
certificates, which are first liens on the property, cutting under the 
oldest mortgage, for the purpose of raising money for operating ex- 
penses, and, in some indefensible cases which could be cited, for the 
purpose of taking up the floating debts, — even the unsecured loans 
made to the company by its principal stockholders. The court, which 
thus has the property in its iron grasp, possesses the power to do almost 
anything it sees fit in the exercise of a mere judicial discretion, subject 
in some cases to a right of appeal to a court which is four years behind 
with its business, so that an appeal threatens such a delay as is of itself 
sufficient to frighten dissenting creditors into almost any arrangement 
which promises them an escape from total loss. The result is that 
shrewd and able managers, by the aid of shrewd and able lawyers and 
a pliant court, succeed in forcing the creditors into an ‘‘ arrangement,”’ 
the effect of which is to increase the relative holdings of the original 
managers in the property and to diminish those of the creditors or of 
some classes of them. This squeezing out process has come to be as 
well known, and proceeds under laws as regular and certain as fraudu- 
lent bankruptcies and assignments for creditors. 

The English mode of doing it is somewhat different. Statutes have 
been enacted,! authorizing an insolvent railway company to bring for- 
ward a “scheme’’ of arrangement between itself and its creditors, 
which, if approved by the Chancery Division of the High Court of 
Justice, becomes effective. We have not the statute before us, but, 
from the reading of the decision first mentioned, it seems that no 
scheme of this kind can become operative, except with the assent of 
all the secured creditors, and not then, unless approved by the court. 
Tne assent of the unsecured creditors is not necessary to the approval 
of the scheme; but they have a right to be heard in opposition to it, 
and the court will, in considering whether to approve the scheme, take 
into consideration their rights and interests. As the scheme can be 
carried through without their assent, it is in theory not binding upon 
them, though in practice it evidently is so. The reason is that they 
have no rights which are higherin character than those of the railway 
company, their debtor; and any scheme which absorbs the revenue of 
the company, postpones the payment of its debts, or applies its revenues 


1 Railway Companies’ Act of 1867, Stat. 30 and 31 Vict., chap. 127. 
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to the payment of secured debts, or otherwise, not only ties the hands 
of the company, but, in consequence of so doing, also holds its unse- 
cured creditors at bay. This was pointed out in substance by Lord 
Justice Lindley in his opinion in the case which is the subject of these 
comments.! 


AMENDMENT OF JupiciaL Recorps Nunc pro Tunc aFTerR THE Lapse 
or THE Term. — The Supreme Court of the United States in the recent 
case of Wight v. Nicholson,” has thrown the weight of its great authority 
in favor of the view taken by a minority of American courts, which hold 
that a court may, after the lapse of the term, amend its record, by order- 
ing an entry to be made of record, which was ordered during the term but 
omitted by the misprision of the clerk, upon any satisfactory evidence 
that the record, as made, does not express the order or judgment which 
the court really made, or that the court really made the order or ren- 
dered the judgment which the clerk omitted to enter of record. The 
rule in the majority of: American courts, drawn from the settled prac- 
tice in England, is that such an amendment can not be ordered unless 
there is something in the nature of a record, — some written memoran- 
dum on the files of the court, or on the minutes of the judge, furnish- 
ing evidence authorizing the amendment or the entry, —in other words, 
as the books generally express it, ‘‘some memorandum in writing to 
amend by.’’ The decision of the Supreme Court of the United States, 
to which we refer, was an appeal from the Circuit Court of the United 
States for the Eastern District of Michigan, in a proceeding by habeas 
corpus, under a recent statute giving such appeal. The court, in an 

- opinion pronounced by Mr. Justice Miller, decided, among other things, 
that the Federal Circuit Court may, at a subsequent term, order an 
amendment of its record nunc protunc 30 as to make it show that a 

criminal case, certified to it by the District Court, had been remitted to 

that court, before the sentence was pronounced by it and that this 


1 The statute whichis the subject 6 Eq. 448; s. c. 20 L. T. (N. 8.) 70; 
of these observations has received Re Somerset, etc., R. Co., 21 L. T. 
judicial interpretation in the follow- (N. 8.) 656; s. c. 18 Week. Rep. 332; 
ing cases: Re Cambrian Railway Co., Re East and West Junction R. Co., L. 
L. R. 3Ch. 278; s. c. 17L.T.(N.5.) R. 8 Eq. 87; 8. c. 21 L. T. (8. 8.) 
374, anno 1868, before Lord Cairns, L. 86; Re Hull & Barnsley R. Co., 40 Ch. 
C.; Stevens v. Mid-Hants Railway Div. 119; 59 L. T. (N. 8s.) 302 and 
Co., L. R. 8 Ch. 1064; 8. c. 39L. T. 877. 

(N. 8.) 818, before the Court of Appeal 2 10 Sup. Ct. Rep. 487. 

in1873; Re Bristol, etc., R. Co., L. R. 
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amendment could be made although no written memorandum of the 
proceedings of the previous term were on file in the cause which would 
furnish evidence of the omission. The importance of the entry lay in 
the fact that, without it, it would appear that the District Court had no 
jurisdiction to sentence the prisoner, and that he was hence entitled to 
be discharged by the habeas corpus. Chief Justice Fuller dissented, 
and Mr. Justice Harlan concurred with him. 

An idea of the conflicting state of the American decisions upon this 
important question of procedure will be gathered from the learned note 
of Mr. Freeman in 12 American Decisions, 351, et seg. It will there 
appear that in the States of Massachusetts, Maine, New Hampshire, 
Connecticut, Ohio, Illinois, Arkansas, Iowa, North Carolina, and 
Colorado, it is the practice to allow such amendments upon any evi- 
dence satisfactory to the court, —in other words, upon any evidence 
which would be admissible upon the trial of any other matter of fact ;} 
while many other States follow the English rule. It is plain that 
there are two sides to this question. On the one hand, it may be said 
that the English rule, adopted, as it seems, by most of the American 
courts, which requires a memorandum in writing to amend by, is safe 
and conservative, and is founded in the great regard which the law has 
for the truth of judicial records, which, under a rule of law founded in 
public policy and necessity, are held to import absolute verity, and not 
to be subject to contradiction. The theory of this rule is that the 
records of the court are ‘‘ in the breast of the judge,’’ so to speak, dur- 
ing the term, so that, during the term, the judge may amend 
his records upon any evidence which is satisfactory to him, or 
even upon his own recollection of what has taken place. After 
the term, under this rule, the record is no longer ‘in the — 
breast of the judge.’’ In other words, it is conclusively presumed 
to have passed out of his memory. In so far as this rule draws 
the line at the date of the close of the term, it must be regarded 
as a rule adopted with the view of technical certainty, rather than with 
the view of conforming to common sense and practical convenience. 
Against this rule it may be contended that, as a matter of fact, a judge 
does not remember until the close of the term and then forget im- 
mediately afterwards. It may also be urged that, in many cases, 
orders or judgments which were directed by the judge may be errone- 
ously entered, or entirely omitted, through misprisions of the clerk, 
in respect of which no memorandum will be preserved by which the 
proper amendment or entry can be made. Shall justice be defeated in 


1 See also Freeman on Judgments, §§ 70-72. 
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such a case in consequence of such a misprision for the mere want of a 
writing to amend by? The advocates of the strict rule will, of course, 
reply to this, that it is the duty of counsel to see to it that orders and 
judgments which are made are correctly entered by theclerk. The re- 
sponse is that this matter is usually entrusted to the skill and fidelity of 
the clerk, even by the most diligent counsel, and that, in the pressure 
which frequently attends the labors of counsel at nisi prius, especially 
toward the close of the term, the most diligent and careful counsel will 
often neglect to watch the minutes of the clerk to see that orders and 
judgments are carefully and properly entered. 

But the incongruity of the strict rule of the English practice upon 
this subject is illustrated by the two analogies of the amendment of 
verdicts and of sheriff’s returns. A verdict when entered becomes a 
part of the record proper in the cause in which it is returned and en- 
tered; and yet it is settled, upon authority going back to the reign of 
Charles I., that courts have the power of amending the verdicts of 
juries so as to correct manifest errors both of form and substance. 
And, further, it appears that these amendments have been constantly 
permitted after the lapse of the term at which the cause was tried, and 
even after writ of error brought and joinder in error. 

Recurring to the analogy of a sheriff's return, it is recollected that 
such a return is in the nature of a record, imports absolute verity, and 
cannot be averred against in the proceeding in which it is entered, but 
can only be averred against in an action fora false return. And yet it 
is old and settled law that the return of a sheriff may be amended after 
the lapse of the term at which the writ was returned, and even after 
the sheriff has gone out of office, and after many years have elapsed, 
provided the return be made under the sanction of a court and in 
furtherance of justice, — which means that it must be made in further- 
ance of justice and upon evidence satisfactory to the court which 
directs or authorizes it. No such idea exists in respect of the amend- 
ment of sheriff’s returns, as that it is necessary, in order to authorize 
such an amendment, that the sheriff should have something in the 
nature of arecord to amend by; on the contrary, such returns are 
usually ordered upon affidavits, showing the real fact.? 

That a sheriff can amend his return after he has gone out of office, 
and although he has preserved no memorandum in writing to amend 
by, and that a court cannot amend its record after the lapse of the 


1 See 2 Thomp. Tr., § 2642, and in the learned note of Mr. Freeman, 13 
cases cited. Am. Dec. 173, et seq. 
2 See the decisions on this subject 
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term, although the same judge continues to preside, unless it has re- 
tained some memorandum in writing to amend by, is a striking illus- 
tration of the patch-work of which the common law, — ‘‘ the wisdom 
of ages,’” —consists. The opinion of the Supreme Court of the United 
States, in the case to which we have referred, seems therefore to be in 
the line of common sense and justice, and it isto be hoped that this 
first expression of that high tribunal upon this question will have the 
influence of renewing the attention of the State courts to the subject.! 


ReGuiatTion or Rattway Fares: RuLE THAT THE REASONABLENESS 
OF sUCH REGULATION IS A JUDICIAL QuESTION: THE SO-CALLED MINNESOTA 
GranGer Case. — On the 24th of March last, the Supreme Court of 
the United States delivered an opinion in the case of the Chicago, 
Milwaukee & St. Paul Railway Co. v. The State of Minnesota ex rel. the 
Railway and Warehouse Commission of the State of Minnesota.2 The 
opinion of the court was delivered by Mr. Justice Blatchford, and was 
concurred in by five of the other judges. A dissenting opinion was 
delivered by Mr. Justice Bradley, which was concurred in by Justices 
Gray and Lamar. The decision excited very general public attention. 
It was strongly disapproved by the agricultural communities of the 
Northwest, and the ‘‘ Farmers’ Alliance’’ of Minnesota passed a 
series of intemperate and almost childish resolutions denouncing it. It 
appears to have been very generally misunderstood. It, therefore, de- 
mands a careful analysis. This analysis will show, we think, that it 
is not specially remarkable or harmful in the principle it decides, but 
that it opens up a great field of danger in what may subsequently be 
decided upon its authority. It would also seem to be palpably errone- 
ous, when applied to the facts of the particular case. 


1 In the course of his opinion Mr. ing evidence by which the amendment 
Justice Miller cites two Missouri C40 properly be made, It cannot be 
cases in support of the view which he made upon the judge’s recollection of 
takes. Hyde v. Curling, 10 Mo. 227; what took place at the trial, nor can 
State v. Clark, 18 Mo. 432. Whatever evidence aliunde be resorted to for 
these cases may decide, itis the set- that purpose. Saxton v. Smith, 60 Mo. 
tled law of Missouri that an amend- 490; Dunn v. Raley, 54 Mo. 134; Jones 
mentof a judicial record nunc protunc, Hart, 60 Mo. 351; State v. Jeffors, 
cannot be made after the close of the 64 Mo. 376; Belkin v. Rhodes, 76 Mo. 
term, unless there remains on the re- 643. 
cords, or among the files relating to 2 10 Sup. Ct. Rep. 462; s.c. 2 Adv. 
the case, or on the judge’s docket or 182. . 
minutes, some memorandum furnish- 
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The statement of facts by Mr. Justice Blatchford seems to be un- 
necessarily long. The case, briefly stated, was that the legislature of 
Minnesota, by a recent statute, created a Railway and Warehouse Com- 
mission.! This statute provides that all charges for transportation by 
common carriers shall be equal and reasonable. It also provides that, 
such carriers, whose lines are within the State, shall file with the com- 
mission, and also publish schedules of their charges, and that, in case 
the commission shall find, at any time, that any part of the tariffs of 
charges, so filed and published, isin any respect unequal or unreason. 
able, it shall have the power and it is authorized and directed, to com- 
pel any common carrier to change the same, and to adopt such change 
as the commission shall declare to be ‘‘ equal and reasonable ;’’ to 
which end the commission shall, in writing, inform the carrier in what 
respect such tariff of charges is equal and unreasonable, and shall 
recommend what tariff shall be substituted therefor; that, in case the 
carrier shall neglect for ten days after such notice to adopt such tariff 
of charges as the commission recommends, it shall be the duty of the 
latter to immediately publish such tariff as it has declared to be equal 
and reasonable, and to cause it to be posted at all regular stations on 
the line of such carrier in the State of Minnesota. It further provides 
that it shall thereafter be unlawful for the carrier to charge a higher or 
lower rate than that so fixed and published by the commission, and that 
if any carrier, subject to the provisions of the act, shall ‘‘ neglect to 
publish or file its schedules of charges, or to carry out such recommenda- 
tion made and published by the commission’’ it shall be subject to 
the writ of mandamus ‘‘ to be issued by any judge of the Supreme 
Court or any of the District Courts’ of the State, on application of 
the commission, to compel compliance with the statute and with the 
regulation of the commission. 

The commission, on complaint of an association having its existence 
in several cities of Minnesota, called ‘* The Boards of Trade Union,’’ 
that the Chicago, Milwaukee & St. Paul Railway Company were making 
charges for the transportation of milk from such cities to St. Paul and 
Minneapolis, which were ‘‘ unequal and unreasonable,’”’ forwarded to 
the company a statement of the complaint and notified it to satisfy the 
complaint, or answer in writing ona date named and at a place named. 
To this the managing official of the company replied in writing, defend- 
ing the rate which had been fixed by the company. Subsequently to 
the date named for the hearing, a hearing of the complaint took place, 
at the office of the commission in St. Paul, which was the place named 


1 Minnesota Act of March 7th, 1887; Gen. Laws of Minn. 1887, p. 10. 
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for the hearing in the citation. The company appeared, by its duly 
authorized attorney. The Boards of Trade Union appeared by their 
attorney. The commission proceeded to investigate the complaint. 
The investigation resulted in the determination by the commission that 
the rates were unequal and unreasonable. It thereupon fixed what it 
deemed to be an equal and reasonable rate and notified the company, 
in pursuance of the statute, to comply with the same. This the com- 
pany refused todo. We italicize certain words to show that there were 
the usual incidents of a judicial proceeding, a complaint, a citation, an 
appearance, & hearing anda judgment. Thereupon the commission, in 
pursuance of the statute, applied to the Supreme Court of the State for 
amandamus. In defense to this proceeding by mandamus, the company 
set up that, under the first section of the fourteenth amendment of the 
constitution of the United States, its property could not be taken with- 
out due process of law, and that what had been done by the commis- 
sion under the statute amounted, pro tanto, to a taking of its property 
in violation of this provision without due process of law. The decision 
of the Supreme Court of Minnesota is reported in 38 Minnesota, 281. 
The court overruled the defeuse of the company, and held that the 
decision of the commission was not simply advisory, nor merely prima 
facie evidence that the rates which it fixed were equal and reasonable, 
but that it was final and conclusive as to what rates were equal and 
reasonable. The court then awarded its mandamus to compel the 
company to comply with the decision of the commission. To reverse 
this judgment, the company sued out a writ of error in the Supreme 
Court of the United States. . 

An analysis of the opinion of the Supreme Court of the United 
States, delivered by Mr. Justice Blatchford, shows that the court 
either re-affirmed or decided three propositions : — 

1. In the first place, the court re-affirmed a principle of constitu- 
tional law which it had previously decided, that the mere fact that 
the legislature of a State has, in the charter of a railroad company, 
conferred on the company power to regulate its charges for the trans- 
portation of freight and passengers, does not exclude the power of the 
legislature to make subsequent regulations of such charges, — unless 
the grant conferred in the charter is in terms so explicit as to show 
that it was intended to exclude the future exercise of such power by 
the legislature, — in which case it becomes a contract, within the rule 
in the Dartmouth College case, between the State and the corporation, 


2 Railway Co. v. Miller, 132 U. 8.75; Stone v. Trust Co., 116 U. S. 307, 825. 
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which can not be impaired by subsequent legislation. In so far as it 
re-affirmed this doctrine, the decision is wholesome. 

2. The second proposition which the court affirmed was stated 
arguendo in one of the cases previously cited. In that case! the 
court, after re-affirming the doctrine of the preceding paragraph, said: 
‘‘From what has thus been said, it is not to be inferred that this power 
of limitation or regulation is not itself without limit. This power to 
regulate is not a power to destroy, and limitation is not the equivalent 
of confiscation. Under pretense of regulating fares and freights, the 
State can not require a railway corporation to carry persons or prop- 
erty without reward; neither can it do that which amounts in law to a 
taking of private property for public use without just compensation, 
or without a due process of law.’’ It will be perceived that this de- 
claration is the entering wedge of the conclusion which follows. The 
assumption of power in the judicial courts to decide whether or not 
the legislature of a State has been guilty of a ‘‘ pretense ’’ in its legis- 
lation, carries everything else with it which the court affirmed. Such 
a doctrine readily paved the way for the third and substantial propo- 
sition which the court decided. . 

3. This proposition was that the legislature is not the final and con- 
clusive judge of the equality and reasonableness of the fares or charges 
of the carrier, but that whether its fares or charges are reasonable is a 
judicial question, which can only be determined upon notice and a 
hearing in a judicial proceeding, and that the determination of this ques- 
tion in any other method operates as a deprivation of property 
‘* without due process of law,’’ within the meaning of section 1 of the 
fourteenth amendment of the constitution of the United States. 

It is just to the majority of the court to state the language of this 
opinion in which it thought to enforce this proposition. Mr. Justice 

Blatchford said: — 


‘* The construction put upon the statute by the Supreme Court of Minnesota 
must be accepted by this court, for the purposes of the present case, as conclu- 
sive, and not to be re-examined here as to its propriety or accuracy. The 
Supreme Court authoritatively declares that it is the expressed intention of the 
legislature of Minnesota, by the statute, that the rates recommended and pub- 
lished by the commission, if it proceeds in the manner pointed out by the act, 
are not simply advisory, nor merely prima facie equal and reasonable, but final 
and conclusive as to what are equal and reasonable charges; that the law 
neither contemplates nor allows any issue to be made or inquiry to be had as 
to their equality or reasonableness in fact; that under the statute, the rates 


1 Stone v. Trust Co., 116 U.S. 307, 331. 
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published by the commission are the only ones that are lawful, and therefore, 
in contemplation of law, the only ones that are equal and reasonable; and that 
in a proceeding for a mandamus under the statute, there is no fact to traverse 
except the violation of law in not complying with the recommendations of the 
commission. In other words, although the railroad company is forbidden to 
establish rates that are not equal and reasonable, there is no power in the courts 
to stay the hands of the commission, if it chooses to establish rates that are 
unequal and unreasonable. This being the construction of the statute by which 
we are bound in considering the present case, we are of opinion that, so con- 
strued, it conflicts with the constitution of the United States in the particulars 
complained of by the railroad company. It deprives the company of its right 
to a judicial investigation, by due process of law, under the forms and with 
the machinery provided by the wisdom of successive ages for the investigation 
judicially of the truth of a matter in controversy, and substitutes therefor, as 
an absolute finality, the action of a railroad commission which, in view of the 
powers conceded to it by the State court, cannot be regarded as clothed with 
judicial functions, or possessing the machinery of a court of justice. Under 
section 8 of the statute, which the Supreme Court of Minnesota says is the 
only one which relates to the matter of the fixing by the commission of general 
schedules of rates, and which section, it says, fully and exclusively provides 
for that subject, and is complete in itself, all that the commission is required 
to do is, on the filing with it by a railroad company of copies of its schedules 
of charges, to ‘find’ that any part thereof is in any respect unequal or unrea- 
sonable, and then it is authorized and directed to compel the company to change 
the same, and adopt such charge as the commission ‘shall declare to be equal 
and reasonable ;’ and to that end it is required to inform the company in writing 
in what respect its charges are unequal and unreasonable. No hearing is pro- 
vided for; no summons or notice to the company before the commission has 
found what it is to find, and declared what it is to declare; no opportunity pro- 
vided for the company to introduce witnesses before the commission — in fact, 
nothing which has the semblance of due process of law; and although in the 
present case it appears that prior to the decision of the commission, the com- 
pany appeared before it by its agent, and the commission investigated the rates 
charged by the company for transporting milk, yet it does not appear what the 
character of the investigation was, or how*the result was arrived at. By the 
second section of the statute in question, it is provided that all charges made 
by a common carrier for the transportation of passengers or property shall be 
equal and reasonable. Under this provision the carrier has a right to make 
equal and reasonable charges for such transportation. In the present case the 
return alleged that the rate of charge fixed by the commission was not equal or 
reasonable, and the Supreme Court held that the statute deprived the company 
of the right to show that judicially. The question of the reasonableness of a 
rate of charge for transportation by a railroad company, involving as it does, 
the element of reasonableness both as regards the company and as regards the 
public, is eminently a question for judicial investigation, requiring due process 
of law for its determination. If the company is deprived of the power of charg- 
ing reasonable rates for the use of its property, and such deprivation takes 
place in the absence of an investigation by judicial machinery, it is deprived of 
the lawful use of its property, and thus, in substance and effect, of the property 
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itself, without due process of law, and in violation of the constitution of the 
United States; and in so far as it is thus deprived, while other persons are per- 

mitted to receive reasonable profits upon their invested capital, the company is 

deprived of the equal protection of the laws. It is provided by section 4 of ar- 

ticle 10 of the constitution of Minnesota of 1857, that ‘lands may be taken for 

public way, for the purpose of granting to any corporation the franchise of way 

for public use,’ and that ‘all corporations, being common carriers, enjoying 

the right of way in pursuance to the provisions of this section, shall be bound 

to carry the mineral, agricultural and other productions and manufactures on 

equal and reasonable terms.’ It is thus perceived that the provision of section 
2 of the statute in question is one enacted in conformity with the constitution 
of Minnesota. 

‘« The issuing of the peremptory writ of mandamus in this case was therefore 
unlawful, because in violation of the constitution of the United States; and it 
is necessary that the relief administered in favor of the plaintiff in error should 
be a reversal of the judgment of the Supreme Court awarding that writ, and an 
instruction for further proceedings by it not inconsistent with the opinion of 
this court. In view of the opinion delivered by that court, it may be impossible 
for any further proceedings to be taken other than to dismiss the proceeding 
for a mandamus, if the court should adhere to its opinion, that under the statute, 
it cannot investigate judicially the reasonableness of the rates fixed by the com- 
mission. Still the question will be open for review; and the judgment of this 
court is that the judgment of the Supreme Court of Minnesota, entered May 4, 
1888, awarding a peremptory writ of mandamus in this case be reversed and the 
case be remanded to that court, with an instruction for further proceedings 
not inconsistent with the opinion of this court.” 


The dissenting opinion of Mr. Justice Bradley, concurred in by 
Justices Gray and Lamar, proceeds upon the ground that the power to 
determine what is a reasonable charge by a public carrier is a legisla- 
tive, and not a judicial power. This was ruled in Munn ». Illinois? 
and in a number of cases following that decision relating to the power 
of the States to regulate the charges of railroad, warehouse, telegraph, 
and telephone companies, and Mr. Justice Bradley justly says that this 
decision practically overrules those cases. It is clear that this decision 
either entirely overrules those cases, or else puts the law in this remark- 
able condition: that the power to regulate the charges of persons or 
corporations engaged in the performance of public duties resides in the 
legislatures of the States (except in the case of interstate carriers, etc.), 
but subject to the superintendence of the judiciary. In other words, the 
Supreme Court of the United States held in those cases that the legis- 
lature had the power to determine what charges were reasonable. They 
now hold either that the legislature has not this power, or that, 
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if it has it, it must exercise it subject to the superintendence of 
the courts. If the latter is its meaning, the result of this decision 
is to subject the legislation of the States to judicial superintendence 
upon the mere question of its reasonableness. This is an over- 
turning of the fundamental principles upon which all our American 
governments are founded. Those principles are that the three co-ordi- 
nate departments of these governments, the legislative, the executive, 
and the judicial, are independent of each other, within their respective 
spheres of jurisdiction, and that, within those limits, no power resides 
in one of these departments to control the other. But for constitutional 
limitations, the legislative department would possess plenary power 
over the other two. But constitutional limitations have deprived the 
legislature of the power to destroy or essentially change the other two 
departments of the government, or to deprive them of their essential 
powers. 

We stated at the outset that the decision upon which we are comment- 
ing is not so dangerous for what it decides as for what may, and prob- 
ably will hereafter be decided upon its authority. It is perceived that 
it decides merely that the question whether the Chicago, Milwaukee and 
St. Paul Railway Company had fixed an unequal and unreasonable 
charge for the transportation of milk from the cities named to St. Paul 
and Minneapolis, was a judicial question, and it intimates that that 
question should be decided by the Supreme Court of Minnesota, and 
that it has not been, and could not be, decided by the railway commis- 
sion, under the powers given to it by its governing statute. It accord- 
ingly reverses the judgment of the Supreme Court of Minnesota and 
remands the cause to that court ‘‘ with instructions for further pro- 
ceedings not inconsistent with the opinion of this court.’’ The opin- 
ion is entirely consistent with the idea that the judicial question which 
the court finds in the subject-matter of the regulation of railway charges, 
is a question which may be decided by the State judiciary. But it is 
obvious that it is also a question that may be decided by the Federal 
judiciary, in those cases where, by reason of citizenship or otherwise, 
Federal jurisdiction may attach. The Federal Circuit Courts have of 
late years been greedy of jurisdiction. Means will no doubt be found, 
in the citizenship of the parties or in the constitutional questions in- 
volved, to make the judicial question which the Supreme Court of the 
United States finds in this matter, a Federal judicial question — in other 
words, to subject the legislation of the States, in the matter of the 
regulation of railway charges, to the superintendence of the Circuit 
Courts of the United States, subject to a writ of error to the Supreme 
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Court of the United States only in cases where the matter in contro- 
versy exceeds $5,000. 

How the Federal courts have dealt with railway questions is a matter 
of public history. They have granted receivers of railway companies, 
and in that way have gone into the general railway business, and have 
managed great railway systems by their own officers for years, holding 
creditors at arm’s length, and depriving the people in vast regions of 
country of the right of trial by jury in cases of railway injuries. They 
have even had the effrontery to grant such a receivership in one re- 
markable case on the petition of the railway company, thus presenting 
to the derision of the bar and the people the spectacle of a court of the 
United States conceding that the courts of justice are open for a com- 
plaint which amounts to nothing more than a suit in equity by a debtor 
against his creditors, — his only equity being that he is the owner of 
several railways which he wishes to continue to operate as one system, 
and that in order to do this, he must have the aid of the court in hold- 
ing his creditors at arm’s length until he can force them to an arrange- 
ment and compromise. It is speaking very moderately to say that no 
considerable portion of the people are prepared to subject the legislation 
of their respective States to the superintendence of the Federal circuit 
judges. 

Another matter respecting this remarkable decision can not 
escape attention. The premises given, the conclusion of the court 
remains a mere non sequitur. There was, in the proceeding of 
the Railway and Warehouse Commission of Minnesota, in the case 
named, every incident which meets the definition which the Supreme 
Court of the United States and other courts have put upon the expres- 
sion ‘**due process of law.’’ This, it has been often held, means 
substantially the same as the expression in Magna Charta, per legem 
terre — by the law of the land. It means that a party whose rights 
are to be affected must have notice of the proceeding against him, and 
must be heard before he is condemned; or, as some of the courts have 

said, it means that there must be an inquiry upon notice and upon 
evidence. All these conditions, as appears by the statement of facts 
made by Mr. Justice Blatchford which we have above condensed, appear 
in this case. The Railway and Warehouse Commission cited the rail- 
way company whose tolls were complained of, and informed it of 
the charges, required it to answer, and set a time and place for hearing. 
Subsequently there was a hearing, both parties being represented by 
their counsel. It is nowhere stated in the opinion of Mr. Justice 
Blatchford that the commission did not proceed upon an inquiry, that 
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it did not hear evidence, or that it deprived the railway company of any 
opportunity to defend, or of the privilege of making any defense which 
it had. The conclusion of the court, then, amounts to no more than 
this, — that a hearing before such a board as a railway commission is 
not due process of law, because it is not in name a judicial court. 
If the decision means anything it means that a railway commission, 
although it proceeds upon notice, upon inquiry and upon evidence, is 
not, in respect of such proceeding, a judicial body, because it is not 
called a court in the statute which creates it. If it does not mean 
this, what, on the facts stated by the court, does it mean? This con- 
clusion into which the court has drifted can only be escaped on the 
theory that the court has decided a moot case. 

The more the decision is looked at the more clearly it appears that 
the court, in its eagerness to overrule its former decisions and to an- 
nounce a great rule of constitutional interpretation for the benefit of 
somebody, has decided a mere moot case. It is nowhere stated in the 
opinion of the court that the railroad company was in fact denied a no- 
tice or a hearing, or that the case against it was decided without inves- 
tigation and withoutevidence. The court has decided the case upon a 
view of what might have been done, not on a view of what was done. 
Because, under the statute, as construed by the Supreme Court of 
Minnesota, the railway commission might have proceeded without a 
hearing, without summons or notice, and might have issued a mere 
ex parte order to the railway company changing its schedule of rates, — 
the court reverses the judgment of the Supreme Court of Minnesota 
and gives it the vague direction to take ‘‘ further proceedings not in- 
consistent with the opinion of this court.’? Mr. Justice Blatchford, 
in his recital of the facts of the case, shows that there was a citation 
issued to the railway company, accompanied with a statement of the 
complaint which had been made; that atime and place were fixed for a 
hearing of the complaint; that the railway company appeared by its 
duly authorized counsel; that there was a hearing, and that the com- 
mission thereupon rendered its decision and made its order. This, 
according to the reasoning of the learned justice, was due process of 
law. The court does not say that it was not. The court does not com- 
plain of what the commission did. It complains of what might have 
happened under the statute, if the commission had proceeded differ- 
ently. This ‘*might-have-been’’ is thus expressed by Mr. Justice 
Blatchford: ‘* No notice is provided for; no summons or notice to the 
company before the commission has found what it is to find, and de- 
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to introduce witnesses before the commission — indeed, nothing which 
has the semblance of due process of law; and although in the present 
case it appears that, prior to the decision of the commission, the com- 
pany appeared before it by its agent, and the commission investigated 
the rates charged by the company for transporting milk, yet,it does 
not appear what the character of the investigation was, or how the re- 
sult was arrived at.’? There is no force in such attempted reasoning. 
The commission having proceeded upon notice and a hearing, it was 
not necessary that it should be shown, even to the Supreme Court of 
the United States, in what manner its decision was arrived at. It was 
for the railway company to show that it was arrived at in a manner 
which was a denial of due process of law. Nothing whatever appears 
in the facts stated by the court to point to such a conclusion. The 
decision of the Supreme Court of the United States is therefore a decis- 
ion upon the abstract question that the statute of Minnesota was uncon- 
stitutional, — an opinion upon a case not before them, a declaration in 
favor of a complainant whose rights had not been at all infringed, ac- 
cording to his own showing, in the respect complained of, — in short, 
an opinion upon a moot case, upon a case in the air. It is highly in- 
decent for courts to render such decisions. No court can be so ex- 
alted in character as to escape censure for such judicial action. If 
the Supreme Court of the United States is privileged to proceed in this 
way, it might as well have commanded the Secretary of State of Minne- 
sota to submit to it a copy of the act of the legislature of Minnesota 
complained of, in order that it might determine whether the act was in 
any respect prohibited by the constitution of the United States. Upon 
this point the observation of Bronson, C. J., in De Bow v. People, 
is pertinent, — that ‘‘ neither the court for the correction of errors, nor 
any other court, can settle a point of law by passing a resolution, when 
there is no case before it for adjudication.’’ This decision therefore 
appears to be a most indefensible attempt at judicial legislation. 
Another feature of this remarkable decision which cannot escape at- 
tention is that the court overrules its own deliberate decisions upon this 
question, without even mentioning them in its opinion. In the cele- 
brated case of Munn v. Illinois,’ the court ruled in the most emphatic 
language that the power to regulate the charges of corporations engaged 
in quasi-public employments is a legislative, and not a judicial power. 
In that case, at page 133, Mr. Chief Justice Waite, speaking for the 
court, said: ‘*It is insisted, however, that the owner of property is 
entitled to a reasonable compensation for its use, even though it be 
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clothed with a public interest, and that what is reasonable is a judicial 
and not a legislative question. As already shown, the practice has 
been otherwise. In countries where the common law prevails, it 
has been customary from time immemorial for the legislature to de- 
clare what shall be a reasonable compensation under such circum- 
stances, or, perhaps more properly speaking, to fix a maximum 
beyond which any charge made would be reasonable. We know that 
this is a power which may be abused; but that is no argument against 
its existence. For protection against abuses by legislatures the peo- 
ple must resort to the polls, and not to thecourt.’’ In Peik v. Chicago 
& Northwestern Railway Co.,! decided at the same term, this principle 
was again declared in the opinion of the court delivered by Chief Jus- 
tice Waite, in the following language: ‘‘ As to the claim that the courts 
must decide what is reasonable, and not the legislature, this is not new 
to this case. It has been fully considered in Munn v. Illinois. Where 
property has been clothed with a public interest, the legislature may 
affix a limit to that which shall in law be reasonable for its use. This 
limit binds the courfs as well as the people. If it has been improperly 
fixed, the legislature, not the courts, must be appealed to for the 
change.’’ Inother cases decided at the same term the court proceeded 
on the same doctrine. In those decisions the court had unusual op- 
portunities for cdérrect deliberation. It had several cases before it 
from different States. In those cases it was aided by arguments on 
both sides of the question by many of the ablest lawyers in the coun- 
try. It now, in what we have shown to be a moot case, overrules its 
decision in those cases, announced in the most solemn manner and in 
the most unmistakable language, without even deigning to refer to the 
cases for the purpose of saying that it overrules them. If the court 
withheld the statement that those decisions were overruled out of mere 
pride of individual opinion, then it exhibited a pitiable spectacle of 
human weakness. It is the duty of a court, when it overrules its 
former decisions, to say so in distinct terms, in order that there may 
be no misunderstanding on the part of the public, and in order that 
the profession may cease to appeal to those decisions as precedents. 
In the matter now before us many of the States have deliberately acted 
upon the doctrine of Munn v. Illinois and other cases decided at the 
same time, and enacted laws imposing maximum limits upon railway 
and warehouse charges and the like. The court, without making a 
public confession of its error, now deliberately says that these stat- 
utes are unconstitutional; that the legislatures in enacting them have 
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transcended their powers, because the question is a judicial, and nota 
legislative question, Those decisions were deliberately rendered no 
longer than fourteen years ago. If the court could entirely reverse its 
position on this question in fourteen years, it may well be asked, in 
what attitude will it stand in respect of it fourteen years hence? The 
only answer to the question which can be given is, that its present de- 
cision must be regarded as declaring the law until the next oscillation 
of the pendulum. 

It can scarcely be doubted that the court will soon be called upon to 
interpret this decision, and that, when it gives its interpretation, it will 
be that it means no more than this: that while the power to prescribe 
the maximum rates of charges of public carriers resides in the legisla- 
ture, this power cannot be delegated to administrative boards, because 
legislative power is incapable of delegation; but that the legislature 
may create administrative boards with power to investigate and de- 
cide what charges are reasonable, with the condition that such boards 
in making such investigations must act judicially, that is, upon notice 
and a hearing, — just as the Minnesota Railway and Warehouse Com- 
mission acted in this case. The decision will probably be restrained 
to holding that the decisions of such a board are void unless they act 
upon notice and an inquiry, as a judicial court would act. In so far 
as the decision holds this, it is entirely just, wholesome and consonant 
with settled principles, and no person, however captious, could com- 
plain of it. But if the court means that the question is a judicial ques- 
tion, in the sense that it must be settled in the regular judicial courts, 
then its decision will work no great inconvenience; nor will the people 
of the State of Minnesota, or any other State which has undertaken to 
regulate the charges of public carriers, seriously complain that the 
question of the reasonableness of their charges is remitted to the de- 
cision of a jury. What is a reasonable charge for a given service by a 
corporation engaged ina public employment, when the question comes 
before a judicial court for determination, is a question of fact for a 
jury;} and if the railway company which took this question to the Su- 
preme Court of the United States has procured a decision which sub- 
jects the reasonableness of its charges to the decision of a Minnesota 
jury, instead of a Minnesota railway commission, it has only its astute 
legal advisers to blame. 


1 Morris &c. R. Co. v. Ayres, 29 N. geon River Boom Co. v. Nester, 55 
J. L. 393; Hall wv. Tittabawassee Mich. 113. 
Boom Co., 51 Mich. 377, 409; Stur- 
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DILLON ON MunicrpaL Corporations.!—It is now quite eighteen years 
since the issue of the first edition of this “ legal classic,’’ to use the descriptive 
phrase of one of the ablest of the associate justices of the Supreme Court. A 
profession, quick to appreciate merit and to acknowledge superiority, imme- 
diately placed it in the front rank of legal text-books and made it the pre-emi- 
nent authority on the special subject of which it treats. That the work has 
easily maintained the commanding position thus given it is readily manifest to 
those who have noticed how frequently our highest courts have cited it and 
quoted from it. The appreciation of the courts is strikingly illustrated by the 
fact that out of 472 cases taken at random from the reports the work was found 
to have been cited in over 400. Two later editions followed within seven years 
and a fourth is now published. 

The immense labor of incorporating into the work about three thousand de- 
cisions reported in nearly seven hundred volumes of the reports of the courts 
of last resort in this country during the last ten years; of weighing conflicting 
and often contradictory opinions; of following old principles and rules into 
new channels; of applying them to new conditions; and of explaining and illus- 
trating the effect of new constitutional and statutory provisions, is easily 
appreciated; but when we consider the unceasing and inexorable calls which 
his extensive and heavy practice make upon the time and energies of the dis- 
tinguished author, one not knowing his capacity for work might almost be 
tempted to doubt the literal accuracy of the statement in the preface, that he 
has “‘ personally gone over not only every section but every sentence, and has 
made such changes as the expansion of the law seemed to require and as his 
own maturer judgment approved.” A critical comparison of the present with 
the last edition will, however, show that the statement is literally true, for we 
not only notice the extent of the alterations and additions, but we find in the 
new matter the same logical exactness and broad treatment, expressed in the 
same strong style, which characterized the old. 

The extraordinary success of this work is doubtless due in part to the in- 
trinsic importance of the shbjects of which it treats, but it is also largely due, 
we think, to its comprehensive plan, the mode of treatment, and the com- 
manding ability of the author. Many law books are the products of young men 
without practice. Few of those who are best qualified in the school of actual 
experience have the time or the inclination to bestow the almost infinite labor 
necessary to the production of a really excellent book in the law. In the pref- 
ace to the original edition the author states that the work occupied his avail- 


1 Commentaries on the Law of Municipal 
Corporations. By John F. Dillon, LL.D., 
Member L’Institut de Droit International, 
late Professor of Real Estate and Equity 
Jurisprudence in Columbia College Law 


School, formerly Circuit Judge of the United 
States for the Eighth Judicial Circuit, and 
Chief Justice of the Supreme Court of lowa. 
Fourth edition, thoroughly revised and en- 
larged. 2 vols., 8vo, law sheep ; pp. 1516. 
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able leisure for nearly ten years. Judge Dillon had been for many years an 
eminent judge when this work was written, and as now revised it embodies his 
mature judgment upon the various subjects treated. This we regardas conferring 
upon it a special value and as explaining its great and established popularity. 
No small share of its success is, we think, due to the author’s style. His 
power of clear, forcible and exact statement is remarkable. No one can mis- 
take his meaning, Where shall one turn for better examples of simplicity, pure, 
clear, forcible English, not lacking in polished precision and elegance? 

The thoroughness with which the author has revised his work is shown in 
the first chapter, where he has availed himself of the recent researches of Prof. 
Lanciani in Rome, and of the learning of Professors Ely, Stubbs, Adams and 
Bryce to add to the interest in his subject from the historical stand-point. 

The fourth chapter, which treats of constitutional limitations upon the powers» 
rights, duties and obligations of municipal corporations, has been very consid- 
erably expanded, the New York decisions growing out of the Broadway Surface 
Railway litigation, the Arcade Railway case, and the analogous cases in the 
Supreme Court of the United States, all of which have been reported dince the 
previous edition appeared, being collected and fully discussed. The author 
also discusses the important subjects of the power to make grants of exclusive 
privileges to gas, water and similar companies, and of the limitations of legis- 
lative power as to imposing contracts upon municipal corporations against 
their will and without their consentl— reviewing all the recent decisions and 
specially referring to the famous case of the City Hall in Philadelphia, where, 
prior to the adoption of an amendment to the constitution of that State, the 
city was compelled, without its consent, to erect an edifice atan enormous 
cost, which was provided for by a compulsory levy of a special tax upon its in- 
habitants and their property. 

The validity of mandatory statutes compelling the payment of claims not 
binding in law, and the extent of the power, as well as of the power to validate 
and confirm previous municipal acts and contracts, is fully treated. Another 
important topic, the inability of municipal corporations, without the authority 
of the legislature, express or necessarily implied, to bargain or barter away 
their legislative or public powers, is extended and more fully illustrated. We 
notice also that several pages have been added to the previous statement of the 
law concerning the right of municipalities to erect public wharves, and their 
powers and obligations as riparian proprietors. 

The authorities at hand when the third edition appeared left in much doubt 
the general subject of the implied power of municipal corporations to borrow 
money and issue negotiable securities therefor. In the present edition the au- 
thor enters into an elaborate discussion of the subject in the light of the later 
cases, concluding that the power to issue such securities can only be exercised 
under the authority of an express graut, or one which is necessarily implied. 

During the last ten years many of the States have adopted constitutional or 
statutory provisions imposing limitations upon the extent of the power to 
create indebtedness. Great care has evidently been taken to collect these pro- 
visions and to state with clearness the results of the various decisions, espe- 

cially those of the United States Supreme Court, construing and applying them. 
The long experience of Judge Dillon upon the bench, where he probably heard 
and decided more cases involving the subject of municipal bonds than any 
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other judge in the United States, has qualified him in a peculiar manner to 
write upon it, and makes this chapter one of the most valuable in the book, 

Another noticeable addition to the work is found in the chapter on dissolu- 
tion, wherein is treated the effect of the attempt to get rid of municipal indebt- 
edness by legislative acts abrogating city charters and establishing in their stead 
the anomalous “f taxing districts.” The acts involved in the prominent cases, 
such as those of Memphis, Mobile, Brownsville and Selma, are abstracted and 
the decisions accurately stated, especially as they bear upon the rights of 
creditors. 

The adoption by thirteen or fourteen States of constitutional amendments 
adding the words “ injured’ or “damaged,” or both, to the usual clause se- 
curing the right to compensation for property taken in the exercise of the power 
of eminent domain, has necessitated considerable additions to the chapter up- 
on that subject. The text of the several clauses is given and the decisions 
bearing upon them have been collected. The author’s treatment of the pur- 
pose of these provisions and of the results of the decisions, and his criticisms 
on some of them, are specially valuable, and will, without doubt, strongly in 
fluence future discussion. There is also to be found here a summary of what 
is “ property’? and when it is ‘taken,’ within the meaning of the provision. 

Perhaps in no other part of the work have more important changes and ad- 
ditions been made than in the chapter on streets. Many new sections have 
been added, in which the true nature of a public street and the respective rights 
of the public and the owners of abutting property are elaborately discussed, 
particularly in connection with the recent constitutional amendments in New 
York and in other States and in relation to surface, steam, elevated, cable, elec- 
tric and underground railroads. We also note new sections upon telegraph and 
telephone poles in streets and the right of the abutter to compensation for 
their erection in front of his property. The new constitutional provisions re- 
lating to eminent domain are again considered by the author when treating 
of grades and changes of grade of streets as affecting the abutter’s right to 
damages. 

The courts heretofore have insisted upon making the rights of abutters de- 
pend largely upon whether they owned the fee of the street or a mere casement 
in it. The cases are critically considered and the author sums up the result and 
states his conception of the true principles applicable to the subject, arriving 
at the general conclusion that the distinction, at least to the extent generally 
affirmed in the books, is not well founded. The accuracy of his judgment is 
emphasized by the fact that, after this chapter was in type, the Supreme Court of 
Mississippi reached the same conclusion in an elaborate and well considered 
opinion. 

In several new sections the present status of the law relating to elevated 
railroads in streets is succinctly stated. Two new sections are devoted to ob- 
structions caused by porches and bay windows, the illustrations being made 
from Maryland and Massachusetts cases. 

Passing the very important chapter on taxation, where we note, among 
others, new sections upon local assessments by ‘‘ frontage ’’ and upon the 
power of the legislature to dispense with notice to property owners, and the 
chapters on mandamus and quo warranto, all of which show the author’s 
assiduous care to leave nothing undone in order to bring his work down to the 
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latest time, we come to his chapter upon the remedies to prevent, correct and 
redress unauthorized or illegal corporate acts, which has been greatly enlarged, 
especially where he considers the remedy in equity whether at the instance of 
the corporation itself or as initiated by its taxable inhabitants. The limit of 
this review will not permit an extended notice of the masterly treatment of this 
important and often complicated subject; but it is safe to say that no careful 
lawyer will hereafter prepare a case involving the, questions here discussed 
without a thorough study of Judge Dillon’s argument and conclusions. 

The last chapter, upon civil actions and liabilities, deals with a subject 
which is probably of greater use to the lawyer in general practice than any 
other. Nearly every section has been enlarged or materially changed, and over 
fifty pages, largely composed of explanatory and illustrative notes, have been 
added toit. The last pages are devoted to the law concerning damages by sur- 
face water, drainage, sewers, etc., which is elaborated and illustrated by the 
latest cases, These last pages also show conclusively that the author’s “loving 
care,” which he refers to in the preface, has inspired him to keep up his en- 
thusiasm and zeal to the very end of an arduous task. 

Whatever may have been the value of previous editions, it is apparent, from 
our examination, that this edition very greatly enhances the value of the work. 
The profession is indebted to the learned author for a complete work — one 
which furnishes an authoritative as well as an exhaustive statement of the law, 
as it now is, upon one of the most important features of our governmental and 
social relations. 

In all 258 pages have been added to the text and 359 to the entire work, and 
the whole is supplemented by a practically new and a convenient index, which 
is a great improvement upon those in the earlier editions, , 

Of what may be called the mechanical part of the work it is sufficient to say 
that it is published by Little, Brown & Co. and is printed by the University 


Press. 


THE MODERN LAW OF RAILWAYS AS DETERMINED BY THE COURTS AND STATUTES OF 
ENGLAND AND THE UNITED STATES. By CHARLES FISK BEACH, JR., of the New York 
Bar, Author of ‘“‘Commentaries on the Law of Receivers,” “The Law of Contributory 
Negligence,” “ Wills,” etc., and Editor of “ The Railway and Corporation Law Journal.” 
In two volumes. San Francisco: Bancroft-Whitney Company. 1890. pp. xlv.and 1544. 


This work belongs to the so-called “‘ Pony Series,”’ or, as it was designated in 
a former volume of this Review,! the “ mosquito fleet.”? Nothing can be saidin 
favor of this form of publication, and the matter contained in these two 
volumes would have proved more useful in the ordinary law book form. 

In judging of the merits of an author’s work three things are to be kept in 
view; —jirst: the expressed purpose of the authorin its preparation; second: 
the method and character of his performance; and third: the probable useful- 
ness of the work to the class for which it is prepared. Inthe preparation of 
this work the learned author had in mind, not the profession at large, but that 
class of lawyers — and it is a very numerous, learned and influential class — 
which he denominates “railway lawyers,’’ presumably the attorneys of railroad 
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companies. He does not profess any intention to cover the whole field usually 
included under the term ‘law of railways,’ nor to supplant the existing 
treatises on the subject. He has, however, given especial attention to such 
branches as appeared to him to have been inadequately treated elsewhere; as, 
for instance, the law of corporations as applicable to railways; the law of rail- 
way finance, including that of railway securities and the foreclosure of rail- 
wdy mortgages. The law of interstate commerce is also fully treated; but 
other branches of the subject, while they are treated with sufficient clearness 
and fullness to make a connected whole, are less fully considered. 

Judging of the work in hand upon the basis above outlined, it must be said 
that the learned author has been successful in the accomplishment of his pur- 
pose; that the method pursued is both logical and practical; that the work he 
has done is quite thorough and satisfactory, and that these books will be found 
useful, not so much to the general practitioner who has litigation against 
railroads on account of breaches of contracts of affreightment, or of their 
public duties as carriers of persons and goods, but to the railroad lawyers in 
the proper formation of and in the management of the internal affairs of such 
companies. 

In the development of his work the learned author has stated clearly and 
tersely the law as declared in the latest decided cases governing the organiza- 
tion and dissolution of railroad companies. This subject embraces the whole 
of volume one, and includes the preliminary steps usually adopted in the 
formation of the corporation; the charter, whether by special legislative grant, 
or under general laws; the capital stock and subscriptions thereto, and the 
rights and remedies growing out of the same both to the stockholder and the 
company; the matter of municipal aid to railroads, with the manner in which it 
is to be authorized and exercised; and the merger or consolidation and disso- 
lution of the corporation. The brief space of this review will not admit of a 
statement in detail of all the chapters; the above must suffice to show the gen- 

eral scope of this volume, which affords a ready reference to the latest de- 
cisions uponalmost any and every question likely to arise in the formation and 
management of the company as a corporation, and out of the relation of its 
stockholders, officers and directors to the company and among themselves. 
The subject of railway finance, as the author terms it, fills about one-third 
' of the second volume and includes railway mortgages, bonds and coupons; 
their foreclosure, the appointment, removal and discharge of receivers, and re- 
organization of companies upona foreclosure sale. Under tie head of the 
appointment of receivers will be found the statement that a receiver may be 
appointed, not only upon the application of creditors and others interested in 
the property, but also upon the application of the corporation itself! This 
is based on the case of the Wabash Railway Co. v. Central Trust Co.,® the only 
case in which this extraordinary relief was ever granted by a court of equity 
upon the application of an insolvent corporation. Doubtless that decision will 
serve as aprecedent to the railroad fraternity to maintain control of the prop- 
erty and business of a wrecked concern in spite of its creditors. But even in 
such a case, aS was well shown in the Wabash case, the sense of justice and 
inherent rectitude of the judiciary is a guaranty and safeguard to the rights of 
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creditors and all persons interested in the company, and these are preserved 
and enforced in the administration of the trust thus assumed by the court. 

Parts III. and IV., railway construction, and the railway as a common carrier, 
are but a brief summary of these topics; while Part V., which treats of govern- 
mental regulation, is quite full. In this connection it may be appropriate to 
mention the very recent decisions of the Supreme Court of the United States in 
the two Minnesota cases which, while they recognize, still impose a wholesome 
and just limitation upon the power of the State to regulate the charges which a 
railroad company may make for the services it is required to perform as a com- 
mon carrier. In these cases! it is held that an act of a State legis!ature which 
undertakes to give authority to a board of railroad commissioners to compel a 
railroad to revise its schedule of charges in case it finds them unequal or un- 
reasonable, and to adopt such charges as the commissioners may declare equal 
and reasonable, without providing for any hearing before the board, is uncon- 
stitutional, as depriving the railroad company of its property without due pro- 
cess of law, in so far as it makes the decision of the commissioners as to what 
are reasonable and equal charges final and conclusive. 

The citation of cases in these volumes, at times, is defective; if thecase cited 
has come under the author’s observation he should in citing it, note the publi- 
cation in which he has found it. This he has frequently omitted. There are 
over thirty such instances in-the fifty sections 858 to 919; and McFadden v. Mo. 
Pac. Ry. Co. is cited in § 952, from 92 Mass., instead of 92 Mo. 

The index is comprehensive and satisfactory; and the work will be found 
useful to the large class of practitioners for whom it is especially designed. 

J. K. 
May, 1890. 


THE CENTURY DICTIONARY.—An Encyclopedic Lexicon of the English Language, pre- 
pared under the superintendence of WILLIAM DWIGHT WHITNEY, Ph. D., LL.D., Pro- 
fessor of Comparative Philology and Sanskrit in Yale University. Insixvolumes. Vol- 
umes I.and II. Published by the Century Co., New York. 


This is a truly magnificent work, something so rich and so full of valuable 
matter as to make it difficult to give it adequate description. Like one of the 
argosies of old “ with portly sail,’ laden full with gold and silver and precious 
stones, it dazzles the eye of the beholder with its unwonted splendor. 

In a former number we took occasion to give a brief history of the prepara- 
tory details of this work, its general scope and plans, etc., but when we look 
upon these, the first two volumes in the flesh, as it were, we feel that our high 
hopes and anticipations of the value of the work have been entirely surpassed 
by the reality. The best epitome, perhaps, that we can give of the plan of the 
work, is to adopt the language of the editor-in-chief in the opening of his pref- 
ace: ‘The plan of the Century Dictionary includes three things: the con- 
struction of a general dictionary of the English language, which shall be 
serviceable for every literary and practical use; a more complete collection of 
the technical terms of the various sciences, arts, trades and professions than has 
yet been attempted; and the addition to the definitions proper of such related 


1 Chicago, M. & St. P. Ry. Co. v. State of sioners, 10 Sup. Ct. R. 462; Minn. E. Ry. Co. 
Minn. ex rel R. R. and Warehouse Commis-_v. Same, 10 Sup. Ct. R. 473. 
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encyclopedic matter, with pictorial illustrations, as shall constitute a convenient 
book of general reference. The attempt to accomplish these ends, and at the 
same time to produce a harmonious whole, has determined both the general 
character of the work and its details. This design originated early in 1882 ina 
proposal to adopt the Imperial Dictionary to American needs, made by Mr. Ros- 
well Smith, president of the Century Co., who has supported with unfailing 
faith and the largest liberality the plans of the editors as they have generally 
extended far beyond the original limits.” 

This comprehensive dictionary, in which are defined no less than two hundred 
thousand words, is constructed on a broad and catholic as well as on a scientific 
basis. The design is to present a practically complete record of the main body 
of English speech, and in carrying out this design more space is given to 
obsolete words than has been the case with previous dictionaries. It is thus a 
dictionary of the English language, and not simply a dictionary of modern and 
selected English. The elaborate etymologies have been written by Dr. Charles 
P.G. Scott, with the assistance of Professor James A. Harrison, and others, 
The work is full both of illustrations and quotations, the illustrations being 
admirably executed and the quotations, from Chaucer downwards, most apt and 
interesting. There will be about six thousand illustrations. The work might 
be almost termed an encyclopedia, a dictionary, and a book of quotations com- 
bined. And what a mine of wealth there is in these quotations! 

What lover is there of the Janguage which, if it is not now will ere many 
years roll past, be the dominant language of the world, who will not welcome 
this work with delight? Would not Charles Lamb, with his exquisite taste, the 
fastidious De Quincy and the discriminating Archbishop Trench have taken this 
liber liberorum to their very hearts and sang ‘‘ Io triomphe!’’? To compare this 
production with what was one of the wonders of the last century, the great dic- 
tionary of Dr. Samuel Juhnson, is to compare ‘‘ Hyperion toa Satyr.”? Theone 
accurate, scientific and exhaustive, the other rude, clumsy and imperfect. Still 
to Johnson is due great praise. Ile worked alone, as a pioneer, and his work 
was, for the time in which he lived, a marvel. He cleared the virgin forest and 
built his log cabin. On the ground so cleared, Professor Whitney and his many 
collaborators have built a magnificent palace, in which are stored the results of 
what has been done in the study and development of the language during the 
intervening century and a half. 

We have written thus enthusiastically of this work because we feel enthusi- 
astic. It needs only to be examined to be appreciated. No words of ours can 
so well commend it to our readers as a personal inspection on their part. 
W.R. W. 


BRowvNE ON DIVORCE. — A commentary on the Law of Divorce and Alimony, by WM. 
HARDCASTLE BROWNE, Esq.,of the Philadelphia Bar, Author of a Law Digest on Stat- 
utes, Decisions and Cases on Divorce and Alimony. Philadelphia: Kay & Brother, Law 
Booksellers, Publishers and Importers, 1890. 


Where there is already a work upon any title of the law another work can 
only be justified on the ground of its being better than the one which already 
exists. There are in the hands of the profession two American works on the 
subject of divorce, the work of Mr. Bishop on Marriage and Divorce, in two 
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volumes, which is the only one we have that is entitled to rank as a first class 
treatise on the subject; and the work of Mr. Stewart, published by the Ban- 
croft-Whitney Co., in their so-called Pony Series. With Mr. Bishop’s work 
accessible to the profession, there was no possible justification of Mr. Stew- 
art’s work, except such as could be found in the form of publication, which was 
that of a small one-volume work which could be sold at about half the price of 
an ordinary one-volume book. 

That the work before us is as good a work on the subject of divorce as the 
treatise of Mr. Bishop (which we venture to think is the best of Mr. Bishop’s 
treatises), no one acquainted with the former work, who even looks at this 
work, will be able to affirm. Whether it will prove equal in usefulness to the 
work of Mr. Stewart may be more doubtful. On this point we do not venture 
an off-hand opinion. This work contains 461 pages of ordinary law-book type, 
all told, and cites about 1,800 cases. It is easy to see on looking at its pages 
that it will prove useful to one who has not a better book at hand. It is subdi- 
vided and arranged with running titles so as to catch the eye and facilitate easy 
search. 
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FOSTER’S FEDERAL PRACTICE. —A Treatise on Pleading and Practice in Equity in the 

Courts of the United States; with Chapters on Jurisdiction of the Federal Courts, Prac- 
tice at Common Law, Removal of Causes from State to Federal Courts, and Writs of 
Error and Appeals, with Special reference to Patent Causes and the Foreclosure of Rail- 
way Mortgages. By ROGER Foster, of the New York Bar, Author of Foster’s “ Federal 
Judiciary Acts,” and “‘ Trial by Newspaper;” and Lecturer on Federal Jurisprudence at 
the Law School of Yale University. Boston: The Boston Book Company. 1890. 


The author dedicates this work to the memory of his father, Dwight Foster, 
formerly a justice of the Supreme Judicial Court of Massachusetts, with the 
statement that it was “‘ begun at his suggestion, although he did not live to cor- 
rect its faults.”»> We doubt whether Mr. Justice Foster would have written as 
good a book upon the subject, if he had undertaken the task, instead of relegat- 
ing it to his gifted son. We further doubt whether, if he had lived to revise 
the manuscript before publication, he would have found many serious faults to 
correct. We have looked at this book with great satisfaction. It is a very 
condensed and yet very accurate statement of the practice of the Circuit Court 
of the United States in cases at law and equity, with an outline chapter on writs 
of error and appeals. All the topics of which the author treats have evidently 
been well studied, and the results of the cases have been carefully collected and 
well put together. It contains, in an appendix, a large collection of forms, 
which seem to be fairly well drawn. 

We doubt whether the chapter on Ne Exeat might not have been omitted en- 
tirely without any loss to the work. We doubt whether this writ has not be- 
come obsolete, by reason of the fact that its use is contrary to the policy of 
nearly all the American States on the subject of imprisonment for debt. We 
doubt whether, in view of State laws abolishing imprisonment for debt, a man 
can be detained under the writ of ne exeat, except in cases where his body could 
be arrested in a legal action. The writ of attachment, under which the prop- 
erty of an absconding debtor can be seized, seems to afford ample remedy, 
without the aid of the tyrannical process by which the English Court of Chan- 
cery undertook to detain his person. Most of the decisions which the learned 
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author cites in his chapter on this subject are English decisions of the time of 
Lord Eldon, 


The index is especially to be commended. It is the work of Mr. Morris 
Cooper, of the New York bar. It covers about twice the space usually allotted 


toa law index of the same amount of textual matter. 
searching index. 


It is an exceedingly 
It seemingly digs out each point in the highly condensed text 
of the author and presents it under the most appropriate reference words. If 


Mr. Cooper wants another job of index-making we think we know where he 
can get it. 


This book is well printed, in clear type, on a large page, and contains nearly 
nine hundred pages of matter, all told. We cordially recommend it to the at- 
tention of the profession. 


WEBB ON RECORD OF TITLE.—A Treatise on the Law of Record of Title of Real and 

Personal Property, with appendix giving the statutory provisions of the several States 
relating thereto, and approved forms for acknowledgments in each State. By BRITAIN 
R. WEBB, author of “ A Treatise onthe Texas Criminal Law,” etc. St. Louis, Mo.: The 
Gilbert Book Co. 1890. 


The learned author says in his preface: “It is a matter of regret that there 
is to be found among the statutes of the several States as needless and vexa- 


tious a diversity as exists in respect to their registry laws, and one of the in- 
centives to this werk has been the hope that a collation and comparison of the 
decisions and statutes on the subject, such as is here presented, may aid to 
some extent in bringing about greater uniformity in our laws relating to the 
record oftitle. Throughout the work those statutes and decisions that tend 
toward simplicity and uniformity are pointed out as presenting the better law, 
whether supported or not by the greater weight of precedent.” 

We apprehend that there is not more conflict on this subject than in many 
other departments of American law. Ifthere is any branch of that law in which 


the decisions of the same jurisdiction are not greatly in conflict, we do not 
know what it is. 


We have turned over the pages of this book enough to acquire the impression 
that it will prove to be a practical and useful book. The treatmentis intelli- 
gent and lawyer-like, and the cases collected in the foot-notes are very numer- 
ous. A great number of these notes consist of brief statements of particular 
rulings made by the courts with reference to the topics discussed in the text. 
Whatever criticisms have been made upon the practice of law writers in filling 
up their pages with such matter, we venture the opinion, expressed by Judge 
Dillon in the preface to the fourth edition of his work on municipal corpora- 


tions, now issuing from the press, that they will be found in many cases the 
most useful portions of the work. 


One of the most useful portions of the present work is the eleventh and last 
chapter, two hundred and twenty-seven pages in length, which consists of a 
compilation of the statutory provisions of the various States relating to the ac- 
knowledgment and recording of deeds and other instruments of writing. This 
compilation is rendered exceedingly valuable, by the fact that great numbers 
of the judicial decisions of the particular States are cited to the provisions of 
the different statutes,— thus enabling one to search the decisions construing 
any particular statutory provision. We feel no hesitancy in recommending 
this work to the attention and patronage of the profession. It is well printed. 


